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Foreword

Wearepr oud of the United Kingdomdéds record of
and abroad. Fundamntal rights are precious and must be constantly defended. As
elected representatives we take that responsibility very seriously.

However, it is obvious that something has gone badly wrong. When we are ordered by
the European Court of Human Rights, agams firmly held beliefs and those of our
constituents, to scrap a provision of an Act of Parliament that stops convicted prisoners
from voting, it is time to reflect on how human rights are being applied.

As such, this thorough and incisive analysisRmbert Broadhurst is very timely. Mr

Broadhurst shows that the main problem with current human rights law is that we all

have to accept judgesod interpretations of hi
strike us as a gross distortion of such ght¥ho really believes that some or all

convicted prisoners have an inherent right to vote while they are behind bars for their

crime? Not us. And yet the only opinion that matters is that of the judges in Strasbourg.

This cannot be right in a democracy.

This effective supremacy of the European Court of Human Rights stems from the

European Convention on Human Rights (ECHR), a treaty that binds the UK

internationally. The power of judicial interpretations of human rights, however, was

greatly increased with the UK by the introduction of the Human Rights Aatderthe

previous Labour Governmerfor instance, the Human Rights Act allows (indeed,

obliges) British courts to contort the meani
constructions of hunmarights. The ordinary meaning of legislation, including the will of

Parliament when enacting it, can be put aside. However, as Mr Broadhurst points out,

our judiciary has no democratic mandate or accountability to make law in this way.

Fortunately, thidbookcharts a new approach, so that human rights can command the
widespread support they deserve. We agree with the recommendations for action Mr
Broadhurst makes. We must radically change our relationship with the ECHR so that
the European Court of Hum#&ights can no longer impose perverse notions of rights

on the people of this country. If necessary, the UK should be prepared to withdraw from
the ECHR, something it is perfectly entitled to do. The Coalition Government is

pushing for reforms to thieuropean Court of Human Rightso that it would interfere

less in British affairs. We support these efforts as far as they go, but would like to see a
firmer guarantee thahe Strasbour@ourtwill no longer be able to override the
mainstream British understdimg of human rights.
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Alongside this, the UK Parliament should enact a new British Bill of Rights, to replace
the Human Rights Act. This would uphold broadly the same rights as those found in the
ECHR (and perhaps more), and these rights woultragnto be applied by the
independent British judiciary. However, where judges believed ldgelation

approved by Parliameiitwhen read in the ordinary wéybreached human rights, they
would refer the decisionnoalteration of that legislatiaio our democratically

accountable legislatur&his would allow Parliament to check whether a legislative
change was needed to respect human rights, orjfidgee gefdicthad gondeyond

those rights

In short, thes@roposed reformseek to end rule bydges and reinstate parliamentary
democracy in this area.

It is only by fully restoring human rights to the democratic arena that we can rebuild
public confidence in them. Applying particular interpretations of human rights, against
mo st p e o ptandiny sf thase dgkts, kas done huge damage to how human
rights are perceived. The law cannot be forever divorced from the people it governs.
The sooner we reconnect human rights with the British people, the better.

Chris Heaton-Harris MP Guto Bebb MP
Jackie Doyle-Price MP Bernard Jenkin MP
Andrea Leadsom MP David Nuttall MP

Christopher Pincher MP Jacob ReesMogg MP

Henry Smith MP Martin Vickers MP
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Executive summary

Human rights aréo be cherished~reedom of speecthe prohibition of tortur@and the

right to a fair trialare just some of the fundamengatitlementsiear to the people of

this country, and which the lied Kingdom has long ppoundedThat is why this

country signed up to the European Convention for the Protection of Human Rights and
Fundamental Freedomth¢ ECHR) in 1950, as a treagnunciatingcertain human

rights.

As the Convention itself recognsehoughmost human ghts are not absolute.

Exactly what they mean in practioften involves some difficult choices, balancing an
individual 6s rights against the rights of of
well-functioning societyNo document setting out fundantahrights can give precise
guidanceaboutwhat those rights mean mostcased the coveragef these rightss

just too wide, applying iprinciple toall spheres of human activity.

The application of human rights, then, @amfer on the judiciary sveping discretion
over what the law requiregiven thegreatambiguityof the meaning of these rights
particular cases

Fewcourts haveexploitedthis discretion more than the European Court of Human
Rights (ECtHR) based irthe French city oStrasbairg. This court is established by the
ECHR,but only since 1998)nder an amendment to the Conventiwas it been a
requirement for all countries that are party toE@HRtoaccept h e Cpowerto 6 s
passbinding judgementdn cases regardintperights in theConventionNow, any
individual cantake an ECHR country directly to the European Court of Human Rights
claiming that country has violated one or more of their Convention rightier the
ECHR, the relevant country must abide by any resujtaigement othe Court.

Between when it firssubscribed o t he Cour t 6 s (wheoacceptahceoft i on i n
this jurisdiction was voluntajyand the end of 2010, thenled Kingdomfaced over

350 rulings fronthejudgesin Strasbourgn whether or nioit had violated an ECHR

right. In about threguarters of these judgements the Court ruled that the UK had

breached a Convention rigitnd the caes keep on coming. Indeegde volume of

cases heard against the UK in the ECiH&eased dramatically owéhis period

The Strasbourg Court has shown a willingnesaterpret thehumanrights in the

ECHRIn such a ways to impose detailed requiremeatsConventioncountriesacross

many aeasof national life.The Courits judgements sometimég in the face of the

common understanding of human rights in the cqumtrthe receiving end of the

ruingOne only has to |l ook at the Courtodés demar
the vote to see how the idea of human rights has been twhstedh judical

interpretation.
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This situation was exacerbated by the introduction of the Human Rights Act 1998 by the
previous Labour Governmerithe Human Rights Act (HRA)rought into domestic UK

law most of the human rights contained in the ECHR (which isasytegistingin

international law).

Specifically, the HRA direstthat British courts must interpret and apply legislation in

the UK in conformity with these ECHR right
has seen British judges effectivelyweiting provisions of legislation, including Acts of
Parliamentto makethat legislationcompatible with u d gneerprétations of human

rights.For instance, the High Court has ruled that section 1 of the Malicious

Communications Act 1988, which makesntaof f ence t o send someon
indecent or grossly offensive natureo for
anxiety, may sometimes viol at ei aadthatte son o s
courtscanread the section as though dntains a provisionigapplying its terms where

this violation wouldoccur.

In addition, the HRA obliges all public authorities in the UKuch as the police, local

authorities maintained schools atdHS trustg to act in compliancevith ECHR

rightsunl ess fAprimary | egislationodo (maianly Act
public authority taact differently that it is not possibte interpret it otherwiselhe

effect of this isoftento require public authoritiet® operaten accordance with ud ge s 6
construction®f human rightseven if legislationon an ordinary reading, permttse

public authority to act differentlyAny person who is directly affected byablic

a ut h oatlegeadyre@dchof its duty to abide bfeCHR right can take thtauthority to

court over the matter.

When interpreting ECHR rights, the HRA obI
the rulings of the European Court of Human
(often flawed case law into the UK legal sysh.

Where UK courts do not bédbubwvedi hate hpgss
accordance with judicial conceptions of ECHR rigtie, HRA empowers jugksto

strike down that legislatiom most circumstanceSubordinate legislatiomcludes the

great majority of legislation that is not itself an Act of Parliament but which is made

under the authority of an Aapcludingmuchlegislation that has been approved by a

resolution of each House of Parliament.

On the other hand, wheBsitishj udges do not believe It 1 s
primary legislation in a way that complies with their idea of ECHR rigitisy cannot

strike down that legislationnsteadunder the HRAheycan ssue a fAdecl ar at
i nc o mp aheiwben thatdgisfation and the ECHR right(s) in questidhis does

not affect the validity or operation of the relevant legislatMareover, rither the

Government nor Parliameist obliged by the HRAo0 do anything in response @0

declaratiorof incompatibility.
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However in all casesexcepti as it stand$ prisoner voting, provisions ofActs of
Parliamenthat have beedeclared incompatibleith ECHR rightsby British judges
have been alterefbr, in a couple of instancetfie Governmens currentlyseekng their
alteratior). This is despite the fact that in some cases thasedbeetittle apparent
enthusiasnon the part of the Government and Parliament for the chaihgeis

certainly true of the proposed right for serious sex offenddrave their pdce on the
sex offenders register reviewed, following a declaration of incompatibility by the UK
Supreme Court regarding the Sexual Offences Act 2003.

While it is not entirely clear why the Government has mdweealterstatutein such

casesit seems tb threabf a claim being taken tine European Courtf tluman Rights
under the ECHRas beem key motivationlf a British court deemed legislation
incompatible with Convention rights (often drawing on ECtHR jurisprudence), it seems
likely the Strasbour@ourt would reach the same conclusigperhaps encouraged to

do so by the British rulingzurthermoreas noted above, the Ukasan international

legal obligatiorunder the ECHRo abide by judgements of thei®pean Court of

Human Rightswhere it is goarty to the casm question This applieeven if

conforming to the judgementeans overturning provisions of Acts of Parliament
against the wishes of the British people.

In sum, the main problemthe United Kingdom faces when it comes to human

rights based on the ECHR, both internationally and at home, is one @idicial

interpretationsof human rights that offend the common understanding of those

rights, but which the country is forced to accept. Thisappearsto be a result of

both judicial activism and the inherently ambiguous nature of human rights,

combined with the UKG6s obligations under t he

The Prime Minister and some other Cabinet ministersvatiecaware that there is a

problem with the way human rights are being applied. The Coalitioei@ment has

established a Commission to investigate tteaton of a UK Bill of Rights. However,
thisBill of Rightswoul d i ncor porate and build on all t
ECHR.

The Coalition Governmenhas also said it will be pressing feform of the European
Court of Human Rights, includingeasures to implement the principle thav h e r e
Member States are applying the Convention effectively, the [Strasbourg] Court should
i nt er v éAngameraimets  the ECHimed at achieving thisould need to

be agreed by all 47 countries that are party to the Convention.

However, there is a big question mark over how such newgole=rning the operation
of the European Court of Human Rigktsuld work in practiceUltimately, their effect
would depend omwho interpre¢d and appliethem. For instance, the Strasbourg Court
would probablystill have deemethe prisoner voting casegainst the UKo have been
sufficiently important to warrant its intervention.

- A declaration of incompatilily was issued by a Scottish court regarding the statutory provision

barring convicted prisoners from voting, after the European Court of Human Rights had ruled against this
provision.

2: HC Deb 26 October 2011, cOWS
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Any method ofdeciding whether onot the ECtHR should hear a casewhichthat
decisionwasoutsidet h e U K 6,svould teave thi®dountry open to outlandish

rulings of the Strasbour@ourt.As much as anything else, this is aboutittreerently
ambiguous nature of the ECHR righdikgng withthevery wide scope the Strasbourg
Court hagjivento them.What some may regard as a serious breach of those rights may
be entirely inine with human rights according taainstream British opinian

To ensurethe Strasbourg Court did not impase on the British people
interpretations of human rights that offended their common understanding of
those rights, the democratically accountable UK Parliamenritshould be giventhe
power to overturn such ECtHR judgements directed at the UK

To be legain international law, this right for Parliament would have to be recognised in
the ECHR.

This would clearly represent a major amendment to the Convention, which would have
to be agreed by all other ECHR countries.

| f, despite t he HRS@teswert fobwillingto acoeptthie r EC
change to the Convention, the only viable option would be for the UK to extract
itself from the jurisdiction of the Strasbourg Court altogether.

As noted, since 1998e Convention has required countries thatpargy to the ECHR

to accept the binding jurisdiction of tisrasbourg CourfTherefore, if the UK wanted

to remain party to the rights and freedoms set out in the Conv&rtiigmot be subject

to the ECtHROGs interpret atwoumnesdtlef t hose ri
agreement of all other ECHR states to this new arrangement.

If this agreement could not be obtained, the UK would need to withdraw from the
ECHR to prevent itself being bound by perverse rulings of the Strasbourg Court.

TheECHR clarly provides that a country can withdrénem the Conventioiif it
wishesii t just needs to give six months®oé noti
sanctions; withdrawal would be entirely lawful.

Following any of theseproposedreforms, the UK would be free democratically to
determine its laws and policies, with respect for human rights, without the
European Court of Human Rights imposing its owri often strange and damaging
i ideas on this country®

3 This power would be entrustedttee House of Commons specifically, as the elected Chamber.

“: Given the objectionable judgements that have already been levelled at the Uiéytaisvould need

to apply both to future rulings and those already handed down.

®: Clearly,before embarkingn these reforms a democratic decision would have to be taken about
whether the UK did wish to remain bound by these rights and freeg®they are set down by the
ECHR

®: In the case of withdrawal from the ECHR, the Convention provides that a wiihdraauntry

remains under its ECHR obligations (including abiding by any relevant judgement of the ECtHR) in
respect of acts it performed before it withdrew. However, this should not require the UK, after it had
withdrawn, to pursue general policies calfedby the Strasbourg Couirt.
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Even if the UKwithdrew from the ECHR, such a moweould certainly not require this
country to abandon human rights of the kind enshrined in the Convention.

Instead, the UK Parliament could enactsuch rights in a new British Bill of Rights,
which would replace the Human Rights Act 1998.

These human rigswould continue to be applied by the independent British judiciary.
However, the British Bill of Rights would remove the rutgroduced by the Human

Rights Act that judges must twistnd strairthe meaning of legislation fiso f ar as it
possible tad 0  $o@neake it comply with their interpretatisof human rightsThe
courtso6 ordinary rules of | egislative inter|

Where British judges believed that clear legislagpproved by Parliament breached
human rights, the British Biof Rights would enable the courts to issue a declaration of
incompatibility regarding that legislatioAs at present, such a declaration would not
affect the validity or operation of the legislation in question. Instead, the courts would
refer the deaion on alteration of that legislation to Parliament, as the democratically
accountabléegislature.

In these cases, the British Bill of Rights would place the Government under a new

obligation to issue a statement setting out what legislative changés lveorequired to

comply with the | udges dftheGdveenmpnt didtnett i on of h
proposeo makesuch changes, the Official Oppositionaogroup of 200 MPs could

bring forward theséegislativeamendmentsand there would be a decisionthe House

of Commons on whether to addpem.

Where UK courts believed that Asubordinate |
approved by Parliamentolated human rights, they would have the poteestrke that
legislation down iressentiallythe samecircumstanceas now

Public authorities in the UK woulcbntinue tdoe under general duty tabide by
human rightsHowever, where legislatiomhenread in the ordinary wayclearly
allowed (or required) a public authority todertake partidar actsthat public
authority could not be held in breachtbélaw for those action$ As well as better
upholding thedemocratiowill of Parliament, thisvould increase legal certainty for
public authorities, significantly reducing their need to seéeguess the possible
interpretations of legislation that might be handed down by the c@Vinite continuing
to promote human rights,ithchangevould help public authorities such as our police,
immigration officershospitalsand local authorities get on with the job of providing
excellent public services without unwarranted costs and obstacles.

" Though the courts might be able to exercise their usual powers to require public authorities to do (or
not to do) certain things so as to adhere to the judicial conception of human rights, in cases where a court
struck down the subordinate legislation upon which the public authority was acting.
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The British Bill of Rightsand accompanying refornpsopose in this bookwould

ensure that all judicial declarationsin€ompatibilityregarding UKlegislationwere

given full consideratiotry Government and Parliament. There wouldpecial

provision so that consequential proposals for changes to the law could be considered by
Parliament (and adopted, with sufficient support) despite Governmeositpp. The

profile of such rulings would be raised, and if parliamentarmaranother partyhought

the Governmentds response to a declaration
could make that case, armed with all the necessary information.dthdsapply public
pressure to the Government, aaddvbPebds cou
positions into their voting intentions.

In fact, it is likely that in at least some cases the Government will be keen to change the
law to ensure it comp@s with human rights as applied by British courts. This is only
likely not to be the case when there are very good arguments against the change.

The question Parliament wouldtypically be addressingis not whether human
rights should be overriddenbylgi sl ati on, but whether the |
of human rights was correct.

The fundamental justification for these proposed reformg and what is wrong at
root with current human rights law 71 is that we should have rule by the people (in
general through their elected, accountable representatives), not rule by judges.

The drafting and application of human rights in lawlasie by fallible human beings;
their every word cannot be taken as incontestable. Applying particular versions of
human ridpts regadless of thepinion of the community in which those rights have
force amounts to a dictatorship by judged the authors of human rights lavits.
undercuts the most fundamental individattibute of all, which is given expression by
democracy that exch person has an inherent digrand identity entitling them, as a
rule, to a say in how their community is rtn.

Furthermoreparticular interpretations of human rigimtsist command the confidence
of most of the people ithe community in which theyra enforcegor the whole idea of
human rightsnaybecome discredited.

Final decisions on the precise human ri ght
representativefarliamentary democracy moderates any crude majoritarian impulses

that mightarisei MPs would not curtail human rights just because it was convenient for

a majority of the populatigrwith the judiciary ready to sound the alarm about such a

course of action.

Practicallythe same British Bill of Rights could be introduced if the remained party

to the ECHR after achieving the amendments to the Convention described above,
allowing Parliament to overturn outlandish rulings of the European Court of Human
Rights or withdrawing from the jurisdiction of the Strasbourg Court altogether

8 Though they may lose this entitlement, for ins&rif they choose to break the democraticetgided
law of the community.
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Some have suggested that the UK would have to leave the Europear(Elu)aiit
withdrew from the ECHR. This is not plausible, assuming a British Bill of Rights was
put in placeAll else being equathe UKwould remain party to the sepagdteaties
establishing the EU. It should be noted that EU law, and national law within the scope
of EU |l aw, is subject to human rights as i nt
Justice, based in Luxembourgven if it withdrew from the ECHRhis would continie

to be the casan the UK while it remained a member of the EU on current terms.
However, whilethe scope of EU law is very significant, it is notethbracing. For
instance, EU law does not cover the franchise for British prisoners in Parliamentary
elections, or deportation of most foreign nationals who are not citizens of another EU
Member State.

The UK is also a member of the Council of Europe. This is a separate organisation to

the EU, predating the latter and based on its own treaty. It has 47emeouimtries

acrossEurope ompar ed to t he E UWevisedbpCouncillolhEeropECHR was
countries, and the Councisth®imple@entatiomdft ee of Mi
judgements of the European Court of Human Rights. All Council of Europe member

are currently party to the ECHR.

However, there is no clear requiretmgnt in ¢t
member countriebe bound by the ECHRt does not seem likely that the UK would

have to leave the Council if it withdrew fronetiConvention, assuming a British Bill of

Rights was also introducetihe UK would be strengthening its democracy and

continuing to uphold human rights and the rule of law, the basic common principles of

the Council. Even in the unlikely scenario that th€e did have to leavat would very

|l i kely be able to take part in ,gieesthe of t he
Council 6s practice of involving countries ot

Finally, there isanotion thatif it withdrew from the ECHRthe UK would be
abandoning iténternational drive fohuman rightsThis idea does not stack wvhere
ECHRwithdrawal was accompanied by the enactment of a British Bill of RiByt#s
deeds and example, the UK would continue to lead the world in hrgids under the
reformsproposeé in this book It would enshrinehuman rightsn its law, to be applied
by its independent judiciary, which would highligirtyinstances where it believed
legislation approved by Parliamamas not adhering to those righOur democratically
elected and accourtle Parliament would then takdiaal view in these case3he
world would see that onlgighly questionablénterpretations of human rights, in minor
matters compared to the gross human rights abuses therldiktlg challenging across
theglobe would be those not implemented by the freely elected representatives of the
British people.
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The European Convention on
Human Rights

TheEuropean Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR)is a treatythat was firsiagreed inL950 and whictentered force in
1953.The UK signed up to the ECHR at the outS#hce then, various treaty Protocols
have been agreed betweamuntries that are party to the ECH#hich amendhe

E C H Raviginal textor supplement it with new rightslowever, not all ECHR
countries have signed up to all of these Protactie UK, for instances not bound by
all ECHRrightsbecause it has not ratifi&fotocols4, 7 and 12, signed in 1963, 1984
and 2@0 respectivelyThis bookis primarily concernedvith the ECHRas it applies to
the UK. The ECHR will sometimes be referredtoast he Conventi ond.

The Conventionis built onfine principles It draws on individual rights and freedoms
that should be regmised in lawBasically put, thenainrightsand freedom# contains
(the ones th&JK has acceptedhat i9 are as follows:

The right to life(Article 2 ECHR)

Prohibition of torture and inhuman or degrading treatment or punishment
(Article 3 ECHR)

Prohibition of slavery and forced labo@hrticle 4 ECHR)

The iight to liberty and security dhe person(Article 5 ECHR)
The iight to a fair trial(Article 6 ECHR)

Prohibition ofpunishment without laArticle 7 ECHR)

The rightto respect for private andrfaly life (Article 8 ECHR)

]

Freedom of thought, conscience and religiarticle 9 ECHR)

Freedom of expressidirticle 10 ECHR)

Freedonof assembly and associati¢hrticle 11 ECHR)

The iight for men and wometo marryand found a familyArticle 12 ECHR)

=A =24 =2 4 A4 A4 A5 A -5 -2

The iight to peaceful enjoyment gdfersonal propertgArticle 1 of Protocol 1 to
the ECHR

The iight to educatiorfArticle 2 of Protocol 1 to the ECHR)

The iight tofree elections, whereby ECHR couasragreeto hold free elections
for the legislaturetreasonabléntervals by secret ballofArticle 3 of Protocol 1
to the ECHR)
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Accepting the necessarily general nature of human rights, which mearnsatiety be
drafted relatively broadly in law, theay theseights and freedomareset down in the
ECHR is,on the wholesensibleOne may take issue with certain aspetthie ECHR
text, such ashe lack of clarity on howonventiorrights apply to those who are due to
be deportedo protect national security or after their convictfona serious éme.? On
anothematter the right to a fair trial is silergboutaright to trial by jury incriminal
cased a product of the fact that jurieas British people would recognize them, barely
existin Europe outside the British IsleBlaltaand Gibraltar Overall, though,the text of

t he ECHROs r i gpdemsmoee ordessffitrfoe gugasen

Onemajorcaveat to that judgemeistentered herehowever It has been arguétithat

any law setting out human rights should asbdowrfundamentaindividual
responsibilities to societyhe rationale for this is that it would clearly reaffirm the
principlethat personal rights relation tosociety are always accompanied by personal
duties towards society, as it is only imvell-functioningcommunitythatrights can be
fully enjoyed anan individual may flourishCivil responsibilities set out explicitly in
the same law would also ensure the courts balanced human rights with these duties.

It is clear thatndividuals do have duties towards societjch reflect the requirements
for a civilised society to functiomnd thatin generalpersonatightsshouldbe

balanced against those dutikiss noteworthythat Article 29 of the Universal
Declaration of Human Rightproclaimedby the United Nation&eneral Assembly in
1948,includes the following:

f(1) Everyone has duties to the community in which alone the free and full development
of his personality is possible.

A(2) I n the exercise of his righosschand free:t
limitations as are determined by law solely for the purpose of securing due recognition

and respect for the rights and freedoms of others and of meeting the just requirements of
morality, public order and the general welfare in a democratic sarxiety.

As suchthereis logic in setting out thesgersonaresponsibilities alongside

indi vi dual s & f u nitdvauld deairteaektingp seg ihsufficient a n d
agreement existed on their content to include thenpimsibleUK Bill of Rights. A
pers o rbasecivil dutiesmayinclude:

1 rendering civil or militaryservice when theicountry requiresheir supportfor
its defence

1 supporting, nurturing and protectitigeir minor children
respedhg and upholdingasicpublic order

°: In fact, it seems the Convention was not oritijnimtended to apply to deportation cases: Dominic
Raab MP Strasbourg in the Dock: Prisoner Voting, Human Rights and the Case for DemoCraitgs,
London, April 2011, p.40

19 Such as by Jonathan Fisher Q@\iBritish Bill of Rights and Obligation€onservative Liberty
Forum, 2006
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Of course, sucbasc duties could not form frestanding, direct legal obligations on the
British people Giventhe operended nature of theskities, such a move would place
individuals under potentially sweeping obligations, with huge discretion for the courts
in their application Instead, he function of these duties in law wouldtbeact as a
reference point in balanan in practicequalifyingi some human right&venwhile
recognising these dutiethough it seemsertainhuman rightand freedomshould

never begualified in their name, such as the prohibitadriorture.

At this juncture i should be pointed otlhat most rights and freedorsst outin the

ECHR are qualified by thatocumentFor instance, the right to resgt for private and
family life, thefreedom of tlought, conscience and religion, the freedom of expression
and the freedorof assembly and associatiare subjectd broadly similar caveats, as
follows:

1 A public authority maynterfere withthe right to respect for private and family
life if the actioni sin aécordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well
being of the country, for the prevention of disorder or crime, for the protection
of health or rorals, or for the protection of the rights and freedoms of athers

T Limitations may be placed on an individ
or belief,invor shi p, teachi ng, wherethase limtcaBonsand ob
aren pr es cr i b eate ndcgssaty & deaocrhtic society in the interests
of public safety, for the protection of public order, health or morals, or for the
protection of the rights and freedoms o

T The exercise of the freedoandof expressi
responsi bi |l i tdutiessadd resgorsibilitigst not shed sup and
may be subj ect absarepsescdbled by laveand aremécessarys
in a democratic society, in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protection of
health or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for
maintaining the authoritgnd impartiality of the judiciary 0

=]

1 The freedom of assembly and association (including thefiighbrm andto
join trade uni onso0) thatdane ptesribedbplaweacdt t
are necessary in a democratic society in the interesegiohal security or
public safety, for the prevention of disorder or crime, for the protection of health
or morals or for the protection of the rights and freedoms of offikis article
shall not prevent the imposition of lawful restrictions on the eseraf these
rights by members of the armed forces, of the police treoddministration of
the State

o
—

While these qualifications do nehumerate the basic duties individuals have towards
society, they do, on the face of it, allow for certain so@&ds to beveighed against
thepersonal rights and freedorsst out
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If codified basic duties were addabbngside human rights and fundamental freedoms,
the rights and freedoms deen@denable tauchqualificationcould state tat they

may be restried by any public actiofor inactior) proportionate tahe aim ofsecuring
observance of those duti@3epending on theangeof duties listedprovision for
restrictingthe relevant human rightgith laws necessary to attain dadpreserve

certain sociagoods like thatin the current ECHR textould be retained in addition.

As recognised at the outset, human rights fandamentafreedoms (and, typically,
gualificationsentered tadhem) need to be drafted relatively broadmis is because
they arentended taapplyoverahuge range of human activity. The resoltcoursejs
that significant ambiguity exists abouhat they meam particular cases.

The text of the ECHR showsth&s.f t er al |l , what exactly i s #fAin
treat mentod®nMhiat ut es fiadequate time and faci
defence whethey have beeoharged with Zrime?Wh at i s a pelfesassnds fApr
opposed taheir ron-private life? And, with reference to the qualificatiapnsted

abovewhat restrictions on fundamental rights a
democratic societyo?

It seemgnevitablethat codifiedhuman rightswill be very much open to interpretation
Of course, it is the job of the couttsapply human rights, as with #&w. Thewide
range of their interpretation, though, means human rightgigarjudges sweeping
discretion ovewhat the law requires

The European Court of
Human Rights

Thisbrings us to th&uropean Court of Human Rights (oftenabbreviated to
ECtHR). This Court was created by the ECHiRdis based in the French city of
Strasbourg.

It is worth pointing out thatntil November 1998 the ECHR did not require states
party to the Convention to recognise biedingjurisdiction of the European Couwst
Human Rightsor the rightof individuals to file acaseagainst thenfior an alleged
violation of Conventiorrights. This was instead optional forECHR statesall of which
hadnonethelessommittedto respedng therights set out in th€onvention The UK
did not accept eitheaf theseoptionalrulesuntil 1966 havingbecomingbound by the
ECHRIin 1953 and even then only accegtidemfor severalyears at a timesubject to
renewalasthe Convention allowetheir acceptance for specified periods

- When Protocol 11 to the ECHR, which had been signed (including by the UK) in 1994, entered force.
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However, since November 1988cognisinghe jurisdiction of the European Court of
Human Rights to set down binding judgements, including in cases brought by
individuals, has been an integr al part of

Article 32 of the presentlay ECHRsaysi The j uri sdi ¢fHumam of t he
Rights]shall extend to all matters concerning the interpretation and application of the
Convention and the protocols thereto which are referred to it as provided in Articles 33,

34, 46and 470

In terms of the number of cases, by farriest significantoute by which the Court
receivesclaimsabout the meaning and digiation of theConventionis under Article 34
ECHR. Article 34 allows individuals, groups of individualsnmn-govenmental
organisationso file claims that a state party to the ECHR hada¥ed their Convention
rights. Before submitting a case to Beasbourg Gurt, the claimant is required to
exhaust all possible remedies in national law regarding the allegatiaol

Article46( 1) ECHR says that countries party to
the final judgement of the Court[of Human Rights] in any case to which they are
p ar t Thés $s atteaty obligation.

Betweenwhen itfirst sigredu p t o t juresdicGomin 1966amsltheend of 2010,

the UK faced over 80 rulings fromthejudgesin Strasbourgn whetheror notit had

violated an ECHR rightn about threequarters of thesjudgementghe Courtruled that

the UK had breached Convention right? Furthermorein over 50other cases the UK

concludela Afriendly sett | tgpoalydgréeinyto pagadertai@e c | ai n
financialaward to themfithey dropped their castherebyavoidng a possibleadverse

Court ruling?®

And the caes kep on coming. Indeedhe volume of casdseardagainst the UKn the
ECtHRhas increased dramaticattyer time In the 1980s, the average number of cases
concluded per yean the Couriconcerning an alleged UK violation afConvention

right was 26; in the 1990s itripledto 7.8; in the 2000s, ialmost quadrupled again to
29.3™ The number of cases really took efferthe reforms introduced iNovember

1998 which included allowing individuals to take cases directly to the Rt the

first ime.®

As noted,n a high proportion ojudgements involving the UK th@&trasbourdgCourt has
found a breach of an ECHR rigl8o how does the Courtend to apply these rights?

12- European Court of Human Right#iplation by Article and by Country 195810 December 2010,

p.2

13- European Courndf Human RightsChronological List of Judgments, Advisory Opinions and

Published Decisions$ April 2011; House of Commons LibratyK Cases at the European Court of
Human Rights since 19759 April 2011

4+ |bid

15 Until October 1994, when Protocol @ the ECHR entered force, individuals could not refer their case
to the ECtHR, only the nowabolished European Commission of Human Rights. From October 1994 until
November 1998, individuals could only refer their case to the ECtHR after it had been @mhbigthe
European Commission of Human Rights.
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Oneofthékeyt enet s of the Courtdsdéhppromehnésrtha
In its judgement in th@yrer v Lhited Kingdontase t he Court sai d, Aét h
is a living instrument whichédayst be interpr
c o ndi ¥ln atheswords, the Convention rights can be given a meaning at odds

with that intended by the relevant states when they drafted and signed the ECHR, and

indeed this meaning can continually change over time. There is nothing in the text of the
Convention calling for such an approach. Nevertheless, it might sound reasonable to

allow human rights to evolve over time, given their intended wide range of application,

SO as to keep pace with, for instance, technological change.

©

A

A fundamental problerwitht he o661 i vi ng i nstrument & doctri ne
theStrasbourgCourtt o0 det er mi ne t he-ddg maadmbketohahsdpr es
respect for human right practice, itcan givethe Court huge freedom in the

application of ECHR rightduilding onthe inherently wide range of interpretation the

broadly drafted rigts already entail.

Furthermore, the sentence in thger judgemenfollowing that quoted abovgives an

indicationof how the Court dermineshel p r edsay t ¢ o ntiibtatpipdrys 0 Al n t he
case now before it the Court cannot but be influenced bgebelopments and

commonly accepted standards in the penal policy of the member States of the Council

of Eur ope MMimotherwords, if ari EEHRIstate is out of sync with the bulk

of other ECHR stateshen it comes tthe mattein hand that islikely to count against

it in a determination of whetherits r especti ng Convention right
dated by the Court .sudhimaters may bepditscaly sersitive he f act
and unsuitable for homogenisatiacross Europe due hational historical and cultural

differences

It should be noted that the jurisprudence of the ECtHR also includes the doctrine of the
6mar gi mr eccfi ddrgtates f@arty to th€onvention The margin of

appreciations basicallya degree of digetion afforded by the Courd ECHR countries

in how they construe and appgBponvention rightslt was first referred texplicitly by

the Court in the case éfandyside v Wited Kingdomwhen considering whether a

restriction on the right to freedom ofession was necessary for the protection of

morals, asllowedunder Article 10 of the Conventiothe Court notedi By r eason of
their direct and continuous contact with the vital forces of their countries, State

authorities are in principle in a betwsition than the international judge to give an

opinion on the exact content of these requiremjaftsorality] as well as on #
Ainecessrestricibmobrafipenahdgd t® meet them. o

18- Tyrer v United Kingdom25 April 1978, §31, Series A no. 26
17 .4
> Ibid
18 Handyside v United Kingdari@ December 1976, §48, Series A no. 24
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Howevert he Court went riicke 10 pérdN2 (are ¥2Xdbes hoegivs , A
the Contracting States an unlimited power
responsible for ensuriigh e o b s er v a n cemgagefmentfahderthe St at es 0
Convention] is empowered to give the final ruling arinether airestrictiord or

i p e n & retopcdable with freedom of expression as protected by Article 10 (art. 10).

The domestic margin of appreciation thus goes hand in hand with a European

supervision. Such supervision concerns both the aimeafnesure challenged and its
finecessity; it covers not only the basic legislation but also the decision applgifty it

In short, the Court tainsthe final say, and thecope of the margin of appreciation it

has granted ECHR countries has vaggphificantly with different casesAs thecurrent

UK Governmenhasput 1 t: #@A...[the margin of appreci
from case to c’3Fordnstaneenibre theyGourt hasidiiresd o

OEur opean consensus @ thatis, whenedt bediavds mestBCHR f t h e
states take the same or similar approach regarding the matter in ihaviti be

inclined to restrict the margin of appreciation. The margin of appreciation barely

applies, if at all, to some of the riglged freedmsin the Conventionsuch as the right

to life andthe prohibitionof inhuman or degrading treatmenmtpunishment, on the

grounds thathese are especially strict requirements in the ECHRwatkt little or no

room forther balancingagainst other gbctives.

Anot her I mpor t an turisaredeneaoncerosfthémithtiens @atur t 6 s

may be placed orthe rights contained in Articles 8-11 of the ConventionAs noted

above these articleallow ECHR states to restrictdhights thereirfior various(mainly

socia) ends such ashe protection ohealth or morals dior public safety All such

restrictons must be, in the words thfose Convention articles inecessary i n a
democrati c s o cétdowwryaeminalinterpret&ionwftthiphrasein the

Handyside v Wited Kingdontase it saidthere must be &ipressing social neédor the

restrictionin questionso ago attainone or more of the authorisatmsfor such

restrictiondistedin the relevant Convention articlendtherestiction must be

fproportionaté to its aims.**

In practice, tis testoften leads the Court to make essentially political decisions,
weighing different policyconsiderations anobjectives to come to its own view on the
substance of thaction takenThis contrass sharply withthe traditional approach of
British judicial review ofthe publicactions of publi@uthorities Under judicial review
traditionally, the judge would ensuitgat apublica u t h odedisionywas withirthe
powers conferred othat authority (including conditions for the exercise of those
powers), thathedecisiormaking process had been conducted properly, and that the
decision was not, on the facts of the casmpletely unreasonabl®ther than that, the
court left the substana# decisionmaking in the hands dfhe designatediecision
maker, who wasisually &countabldo the publichrough an electoral channel
FurthermoreBritish judges wouldchot question the validity of an Act of Parliament.

19 Handyside v United Kingdang49
29: HC Deb 4 March 2011, c7%%
ZL: Handyside v United Kingdang§§4849
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Addedto theseelementoftheECtHRO s j u r i, thgreisuoticeunsehe open
ended nature of margthertermsusedin the ECHR textallowing the Courbroad
discretionin their interpretation

The following casegive a couple ofexamples ofhow the StrasbourgCourt6 s
application of ECHR rights has impactedon the UK.

Prisoner voting rights  z Hirst (No. 2)

John Hirstused an axe to killis landladyin her homean 1979.In 1980he was
convicted of manslaughter, rather than murder, on the dgsooidiminished
responsibilitydue to a serious personality disordele was sentenced todif
imprisonmentvith a tariff of 15 years, after whidhwas possible for him toeoreleased
on licenceln fact, hewas not released until 2004, due to concetribe timeabout the
danger he mahave presentet the public.

Teaching himselfaw while in prison, kst becamea seriallitigant aganst the
authorities In July 2001 he subnitted a claim to th&uropean Court of Human Rights
based on Article 3 of Protocol 1 to the ECHRis stateghefollowing:

RArticle 3T Rightto free elections

The High Contracting Parti&sundertake to holétee elections at reasonable intervals
by secret ballot, under conditions which will ensure the free expression of the opinion of
the people in the choicebfh e | egi sl ature. 0o

Applicable throughout the Uksection 3 of the Representation of the People Act 1983
bans convicted prisoner®r the duration of their time in custodypm voting in
elections to the Hous#f Commons antbcal governmentindirectly, through reference
by the relevant Acts of Parliaménto its provisionjt alsobans these peopfeom

voting in electiongo the European Parliament, theoBtsh Parliament and the alés

and Northern Ireland Assembliéshe exceptions angrisoners jaild for contempt of
courtfollowing a summary procesandthoseimprisonedbecause they hawefaulted

on their sentence, for instance because they have faifea/ta fine These convicted
prisonersdo have the franchise

Hirst claimed that his right teoteunder Article 3 oECHRProtocol 1 was violated by
section 3 of the Representation of the People Act 1983.

22 In this case, the High Contracting Parties are all the ECHR states apart from Switzerland and Monaco,
which have not ratified Protocol 1.

2. 0r, in the case of Northern Ireland, through reference by the Noriteéand Assembly (Elections)

Order 2001, which was approved by both Houses of the UK Parliament. The other relevant Acts of
Parliament are: the European Parliamentary Elections Act 2002; the Scotland Act 1998; and the
Government of Wales Act 2006.
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As can be seen straight away, the wording of Article 3 does not actually aardét to

vote on individuals. At most, the text entailsiadividual right to live in a country that
haselectionsensuringit he free expression of the opini
t he | e glhdsed,antitdbnarel €ChambgudgemeninHi r s t @Hest Uitk
Kingdom(No. 2)), delivered on 6 ©ober 2005theECtHRi t sel f sai d: AATrti
Protocol No. 1 appears at first sight to differ from the other rights guaranteed in the
Convention and Protocols as it is phrased in terms of the obligation of the High

Contracting Party to hold election$ieh ensure the free expression of the opinion of

the people rather than in erms of a parti

However, in a exampleof its creative interpretaticsof ECHRprovisions the ECtHR
found in the case dflathieuMohin and Clerfayt v Blgiunt® thatArticle 3includedan
individual right to vote andtand for election.

The Courtin Hirst (No. 2)held, though, that this right to vote was not absolute; it could
berestricted Furthermore,it ul ed t hat ECHR countfri es have
appreciation (that is, discretion) in deciding the exact application of the right t&°vote.

Nevertheless, the Countled : A1t i s, however, for the Cou
resort whether the requirements of Article 3 of Protocol No. 1 havedoeeplied with;

it has to satisfy itself that the conditiojas exercisinghose right§ do not curtail the

rights in question to such an extent as to impair their very essence and deprive them of

their effectiveness; that they are imposed in pursuitlefiéimate aim; and that the

means employed aré not disproportionatebo.

The UK Government submitted that giesonervoting ban pursued the legitimate aims
of preventing crimgby imposing an additional sanction ihose sent tprison and
enhancing ciic responsibility and respect for the rulldaw, by depriving those who
breached the lawfaheir right to have a say in ifermation for the duration of their
imprisonmentThe ban was also proportionate to its aims as it only affected those
whose crines were seriousnoughto attract a sentence imiprisonmentandthe period
during which their right to vote was suspenaesset by the courvhendeciding the
term of incarceration.

Furthermore, Parliament hadnsideedthe prisonervoting ban on seeral occasions,
when enacting the reant legislation. Section 3 of tRepresentation of the People Act
1983 replacedan equivalent provisioaf the Representation of the People Act 1969
That provision had resulted from a recommendabicacrossparty Conference on
Electoral Lawmade up of MPs angresided over by thEpeake of the House of
Commonswhichreported in 1968 ancbncluded that convicted prisoners should not be
allowed to vote.

24 Hirst v United Kingdom (No. Z§5C], no. 74025/01, §56, ECHR 200%
%2 March 1987, Series A no. 113

2 Hirst v United Kingdom (No. 2586061

" Ibid, §62
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Since the 1983 Acthe Representation of the People 2000has beemronsidered and
passed by Parliament. This Aanhended the 1983 Act to enaplésoners on remand
(who have not been convicted of an offende)vote; the 1969 and 1983 Acts had not
sought to disenfranchise these people, but in practicembmdenied the vote as they
could not register to vote while in prisokt the same time, th@overnment said in its
explanatory notepresented to Parliameint 1999with the Representation of the People
Bill: This Bill does not alter the franchise ¢eypt in relation to offenders detained in
mental hospitals (see clause[@ho were disenfranchised by the 2000 Actf 6learly,
given that the 2000 Act did not alter section 3 of the 1983PParijament decidedt

that timethat thevoting ban on convited prisonersemained right.

In its submissions in thidirst (No. 2)case, the Governmegadidthatt ar | i ament 6 s
consideratiorof and decision on this matter should be seen as falling within tlge K
margin of appreciation regarding the right to vdtke Governmerdlso argued that this
margin was wide given the lack of consensus among ECHR states on thenigssue;

least 5 other ECHR countridgacluding Estonia,Hungaryand Bulgariathere is a

complete ban on prisoners votjrand inaround half othe Convention nations there

are certain restrictions qrisoner franchisé’ In Italy, for instancepeople sentenced to

more than five years in prisgermanentlyose the right to vote, whereas those

sentenced to between three and five years in plasathdranchisefor at leasfive

years® though this lavhas also beennder attackrom the ECtHR®*

The Court, however, was adamdritst,i t st ated that fdAprisoners i
enjoy all the fundamental rights and freedoms guaranteed thel€onvention save for

the righ¥PwWhenlibecomeés to denying anyone the
of proportionality requires a discernible and sufficient link between the sanction and the
conductandcircumstancesf the individual concer e d*. o

2. Home Office Representation of the People Bill: Explanatory Npiésvember 1999, para 25

29 House of Commons Librar r i soner s 6, 2%April 20higp.4Bi ght s

%0 Ibid, p.44

3L Scoppolav Italy (No. 3) no. 126/05, 18 January 20[jadgement only available in French]
32 Hirst v United Kingdom (No. 2§69

% Ibid, §71
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The Court gave I|little heed to the Gover nme
Parliament to impose the voting ban contained in section 3 of the Representation of the
People Act 1983, wunder tthedtbhkds fimaregien iof n
evidence that Parliament has ever sought to weigh the competing interests or to assess

the proportionality of a blanket *ban on th
RegardingPar | i ament 6 s consi der at atiomoftlefPeopldr at b e c
Act 2000,the Courtstated fil t may koting thaway thely tichtd exemipty
unconvicted prisoners from the restriction on voting, Parliament implicitly affirmed the

need for continued restrictions on the voting rights of txad prisoners. Nonetheless,

it cannot be said that there was any substantive debate by members of the legislature on

the continued justification in light of modeday penal policy and of current human

rlghts standards for maintaining such a generalicéish on the right of prisoners to

vote0®> The Courtaccepted hat, Ait i s undisputed that ¢tt
among Convention countries in depriving all convicted prisoners of the right to vote. It

may also be said that the law in the Uditingdom is less fareaching than in certain

ot her *Sthet eCo.udt batted this off, though, s
minority of Contracting States in which a blanket restriction on the right of convicted
prisoners to¥*vote is imposedo.

The Court concludedié while the Court reiterates that the margin of appreciation is

wide, itisnotale mbr aci ngésection 3 of the 1983 Act
instrument €éThe provision imposes a bl anket
prison. Itapplies automatically to such prisoners, irrespective of the length of their

sentence and irrespective of the nature or gravity of their offence and their individual
circumstances. Such a general, automatic and indiscriminate restriction on a vitally

important Convention right must be seen as falling outside any acceptable margin of
appreciation, however wide that margin might be, and as being incompatible with
Article 3 o0f® Protocol No. 1.0

There are many things wrong with this judgementOneis the depdure from the
wording of the Convention article in questidsmthe Court seriously contending thiae
UK does not have electiortbat enabléhe free expressioof the British peopk in how
the House of Commons é@mposedjustbecause it denies the edibconvicted
prisonerswhile they are in custo®Such a claim is as ludicrous as it is an insult to the
United Kingdom, with its longtanding democratic credentials.

The judgement also exposes the uselessness of the margin of appreciation doctrine in
preserving nationaliscretion The Courtwent as far as it could to overtuariong

standingprovision of arAct of Parliamene v e n  t h o u gdrginaf appveciadian 0

applied Aswithmany aspects of the Courtobsalyjurispr
means in any given case seems to be largely at the whim $frésbourg judges

34 Hirst v Urited Kingdom (No. 2)§79
% |bid

% Ibid, §81

37 Ibid

% Ibid, §82
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Furthermorein applying thanargin of appreciatiothe Court conductean apparently
verytendentious inquiry into how Parliament had considéredan on prisomeroting.

While there may not be much debate on the igstigei officialParliamentaryecordof

proceedings othe Bill that became thRepresentation of the Peopet 200Q that is

clearly not to say that parliamentarians did cmtsider the matterj\gen prisoner

voting was a subject covered by that legislati@m the contrary, it might dakenas a

reflection of the continued breadtind depthof support for théan,in the face of an

opportunity to change.iMor e o v e r , evalbationo€ERaulr it &ment 6 s pr oceed
and motivess very out of place in the British constitutional cont@xtwhichthe Bill of

Rights 1689 has | ong pr es erquestdnedyahel i ament 6s
courts.

In addition the Court seemed to think it legitate to counagainst the UKhe factthat
itwasi n a 0 moiECKR statesyinits approatprisoner votingThis raises the
possibility of something like a qualified majoritf ECHR countriedeing sufficiento
count as a i Euinmtohpee aGjodgeroenisdeavisguhe aw of the

remaining nations susceptibleamegative ruling

Finally, theC o u r t 6 sruliagdiltineately renged on itassessmemf the

Apr op or bfithe priaohear totyng bamhejudgement shows howelprinciple of
proportionalitycan givethe Court huge scope for makiagsentially political decisions

on the substance of the lawhis testhowever i s i ntegral to the Cour
most ECHR rights.

Followingt h e C@Grand €hambgudgemat in Hirst (No. 2)(against which there
was no appeal under the ECHR)e then Labour Government held two consultations
on how to implement the rulingut never arrived at a @e proposal for the way
forward.To this day, sction 3 of theRepresentatio of the People Act 198@mains on
the statute book.

However, he ECtHR hasiscetoughened its stance furthém.November 2010 the

Court issued its judgement in the cas&oéens and M.T. v United KingddmThis

involved twoBritish menwho claimedthat, as convicted prisonertheir right to vote

under Artide 3, Protocol 1 ECHRhad beerviolatedin the 2009 European Parliament

and 2010 General elections, primablysection 3 of the 1983 Act batsoby section 8

of the European Parliamentary Elects Act 2002, which by reference to the 1983 Act
excludes the same convicted prisoners from voting in elections to the European
ParliamentThe ECtHR had already found that elections to the European Parliament fell
under Article 3 of Protocol,in its 199 judgement irMatthews v United Kingdof

%9 nos. 60041/08 and 60054/08, 23 November 2010
0 [GC], no.24833/94, ECHR 1999
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Intriguingly, when it came to the substantive argumen@raens and M.Tthe UK

Government simply accepted thhis violation of thep r i s gigheto vetéhad

occurred*! Perhaps the Government didtrthink, at this point, thathere was any

chance of the Court rowing back on its judgemendinst (No. 2) Unsurprisindy, the

Court went on to find that the UK had breachednte nriglst to vote, because it had

not amended the relevant primary légfiton since thédirst (No. 2)ruling.** Indeed, the

Court said, nThe f aitheWK]® inwoduce ldgislativee s pondent
proposals to put an end to the current incompatibility of the electoral law with Article 3

of Protocol No. 1isnotonlgn aggravating factor as regar
under the Convention for an existing or past state of affairs, but also represents a threat

to the future effectiveness of “The Convent
Court was worried aut the large number of cases being submttietby UK

prisoners, each of whom could claim a violation of their right to vote.

One of the features of thdirst (No. 2)case is that the judgement did naticate the

rules for prisoner voting thatould comply withte Cour t 6s i nterpretat.
of Protocol 1Indeed, it is arguable whether the Court has the power to do thisthader
ECHR.The main provision of the Convention in this redaisithat the Cour 6 s
jurisdictionextends to decidig claims by individualthat an ECHR state has breached

thar Conventiorrights On a strict reading, this would be limited to determining

whether or not a violation Baccurredi notalsoformulating alternative laws that the

country in questiomustapply.

In fact, thisstricter approacis typically how the Convention hapeated The Court

will identify a breach oAnECHR right if it believe one exis$ (andthereby require that

breach to be rectifiedputit will not specify precise remedial nseses that hae to be

taken The judgemenisthens ent t o t he CUYCemmitied of MirfisterS,ur o p e &
made up of a representativeezfchECHR country governmenivhichwill is u per vi s e o
the implenentation of theuling, as statedoy Article 46(2)ECHR. However, while an

ECHR state is obliged under Article 46(1) of the Convention to adhere to ECtHR

rulings where it wa a party to the case questionthe Committee of Ministers has no

power under the Convention to oblige an ECHR state to do anythpagticular in

response to a Strasbourg judgement.

This establishegractice thoughhas been blurred tsome recent judgemenof the
Court,4(i5n whichit has mandated particular actions to address the bodaic/ts it has
found.

“L: Greens and M.T. v United Kingdo§i74
*2: |bid, §110
3 Ibid, 8111
“: Part of Article 32 ECHRIn conjunction with Article 34
“>: The Council of Europe should not be confused with the European Union; they are legally distinct
organisations with different memberships. The Council of Europe is discussed later in this book.
L aur e n c e deBgnidgthefEerapean GoRreof Human Rights: Embeddedness as a Deep
Structur al Principle of t hEuropearJoumal aef interdational bawRi ght s |
volume 19, issue 1 (2008), p.147
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Neverthelessn Greens and M.Tthe Courtdecided to leavepenthequestion of what
precisely would abide by its constructiohArticle 3, Protocol 1 vinen it came to
prisoner votiig, saying it was for the UK to choose the details of the pdlibg.
judgementid note though, thatny new legislatioenactedccould be challenged by a
prisonerbefore the Strasbourg Codft.

On the other hand, the Court did stipul ate ¢
respondent State must introduce legislative proposals to aseetidn 3 of the 1983

Act and, if appropriate, section 8 of the 2002 Act, within six months of the date on

which the present judgment becomes final, with a view to the enactment of an electoral

law to achieve compliance with the Casrfudgment irHirst according to any time

scale determined by the Committee of Minist:

As with all ECtHR judgements, this is binding under Articld¥6of the Convention.
The Court seems to have played a sleight of magdrdinga deadline for théJK to
eracta chanegtoits law on prisoner voting (which can only be done by Parliamast).
noted, under the ECHigself the Committee of Ministers cannot oblige a state to take
particular measures in response feti@sbourgudgementHowever,on one reading,
the Cour amulingin Greens and M.Tempowes the Committee to set a binding
deadline for the UK to changesielectoral lawUnder therules of the Committeg¢he

UK Governmentould not block a proposed Committee decision setting such a
deadline®

As for thefirst deadling for the Government tproposechanges to the law on prisoner

voting, thiswas due to expiren 11 October 201Thiswas six months aftehe

ECtHR refused to consider an appeal by the UK Government agansiling in

Greens and M.Tcausirg thejudgemento becomdina. The Gover nment6s app
partly in light of the fac® that the House of Commons hiaeld a dedicatediebate on

prisoner voting following the Courtds judgert
thedisenfranchisement @onvicted prisonersontainedn section 3 of the 1983 Act.

The lack of such a debate was of course one of the factors the Court had apparently
takenintoaccouwh en applying the UKmdHrstMaR)gi n of app
Evidently, though,theCout di d not believe the elected CF
view meant itguling needed to be revaluated

7. Greens and M.T. v United Kingdo§114

8 |bid, §115

9 HC Deb 5 September 2011, c287W

0. As described in the Governmentdés answer to a WwWrit:
c428W)

1. HC Deb 10 February 2011, c493 et seq
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As it turns out, the Court has since exted itsdeadline for the Government to propose
the enfranchisement of some or all convictadgurerslt did thisafterdeciding to hear
an appeal fromhe Italian Government againt ruling in theScoppola (No. 33ase
where ithadfound anltalian lawon disenfrancisement ofprisonersviolated Article 3

of Protocol 1 The UK Governmenappled to intervene in thiappeal so it could put
arguments to the Court regarding the ECHR and prisoner vioing also asked for the
deadlinefor proposing UK legislation on prisoner enfranchisement to be extetaded
enable theC o u rappéatkuling in ScoppolaNo. 3)to be taken into accounthe Court
agreed to both requests, saying the deadline would now be six months after the final
ruling isset downn ScoppolaNo. 3)(while saying, at the same time, that
implementation othe Hirst (No. 2)ruling would still have to bgin at that point)The
Scoppola (No. 3appeal is ongoing.

Section 3 of the Representation of the People Act 1983surely right; convicted
prisoners should lose their right to vote While in custody. By committing an offence
warranting prison, these people have shown a serious contempt for democraby
flouting important provisions of the law as democratically decided. Why, for the
duration of their sentence of imprisonment, should they have a say in making the
law that governsus all, when they have shown they are prepared to ignokey
aspectsof it?
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Blocking deportation and extradition - Chahal

Karamjit Singh Chahal, an Indian national, entered the UK illegally in 1971 in search of
work, before leing given indefinite leave to remain under an amnesty in 1974.

Chahal was a Sikwho became very active ithe UKS Sikh canmunityin the 1980s,
including in support of a campaign for an independent Sikh homdtamnaedout of
roughlythe presentday Punjabwhich isa stateof India. In the late 1980and early
1990smanyterrorist attacksverecarried ouin Punjabby Sikh separatistshere were
alsomanyreports ofviolence and killingperpetratedby Indiansecurity services

In August1990 thethen Home Secretarfpavid Waddingtondecided tat Chahal
should be deporte Indiaon grounds ohational security and the international fight
against terrorismSectiors 3 and 5of the Immigration Act 197 allow the Home
Secretary to order the depation ofaforeign nationalf he or shedeemshis tobe
Aconduci ve t o The hoZglAqtalsb allows a persan Bj@ct.to a
deportation order (caplanneddeportatiororder)to be detaed pending their
deportation, an€hahal was taken inttustody.

As it existed at the timeh&1971Act providedfor aprocesso appeal againshe Home

S e ¢ r edeportayiaddecisionapart from whert wasmade on the grounds

finational security or of the relations between the United Kingdom andtilaery o

country or for ot her Deperatoroeatisionanédde athgseo | i t i c al
groundswere subject to apecialnon-statutoryprocedure. This allowed the subject of

the deportatiomecisionto make representations to an independent padebazall
witnesses on hier herbehalfb ut t he panel 6s concl usi on was
Secretaryand was not published. A key motivation behinese provisionwas

preservinghesecrecy of the workf the intelligence services

In the procedre before the independent advispanel regardingyis planned
deportation, Chadl was told by the Home Office that the reasons for his deportation
included hignvolvement inboththe provision ofunds and equipment ®ikh terrorigs
in Punjab angblanring of terrorist attacks in India and the UBh&hal denied the
allegationof his involvementn and support foterrorism After completion of the
panel procedure, the then Home Secretary, Kenneth Bageed a deportation order
for Chahal in July 1991

Chabhal then filed claims for judicial review of the deportation order, during which
proceedings the Government refrained from deporting him. Furthermore, it was during
theseproceedings thahahalsubmitted a case to the theperational Europan
Comnission of Human Rightander the ECHRIn turn, hiscase waseferred tahe
European Court of Human Rights

°2: In combination with section 2A of the Act, when it comesdo-British Commonwealth citizens who
have the right of abode in the UK under the 1971 Act. Section 2A was introduced by the Immigration,
Asylum and Nationality Act 2006.
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AmongC h a h a | Oveere ¢hht & thend deportdaim to India, it would breach his

guarantee under Article 3 ECHR, which provid@dN o  oal e subjhcted to torture

or to inhuman or degr adosumpgorhiscasghahsé nt or pu
claimedthatthere was a real risk thiithe was returned to Indize would be targeted

by elements in the Indian security services for violemagven killing given the UK

Government hagublicly said, in effect, that he wasSikh terrorist

The primary obligation on states that are party to the ECHR is contained in Article 1 of

the Convention, which says, cufefoleeerydhe gh Cont
within their jurisdiction the rights and freedoms defined in Section | of this
Convention. o

Of courseECHR countriesire notresponsible for the actions of foreign governments
inside their own territoriedf, following deportationChalal was subjected to torture or

to inhuman or degrading treatment or punishment by the security services in India, those
actionswould be the responsibilityltimately, of the Indian Government, not the UK.

However, inits judgement irSoering v United Kigdom the ECtHRruled thatan

ECHR country would breach its obligation to ensure thadmewithin its jurisdiction

was subjected to the maltreatment identified in Artiglié i8 transferrecsomeoneut of

its jurisdictionwhentherave r e fAs @wh U a W tsi0 a lfthereto Heafilrieeavli n g

ri sko t hatexgerencsuzinmalireatmernd thecountry of destinatior®

Among other arguments it made against this doctnirtee Soeringcase the UK
Governmentontended thats obligation undethe Convention could onlyebengaged

if the mistreatment in the desti miditi on cou
not that there was simply a risk of it happepiander circumstancesut si de t he UK
control The Courf though rejected this arguent.

In its Chahaljudgement’, the ECtHR upheld th8oeringtest.Perhaps more

importantly,theCourti nsi st ed t hat ofcatmentecontraryfiacAetield3 r i s k 0
ECHRIn the country of destinatidmad been showmhat was the end of the matieno

matter how serios the reasons for deportationextradition it could not take place.

The UK Government had indicatémltheECtHR that the domestic independent
advisorypanel hat had consi derhadagr€déieshoalibes deport a

deportedo protect national securitilowever, theeCtHRr ul ed: Al n t hese
circumstances, the activities of the individual in question, however undesirable or
dangerous, cannot be a materi al considerat
necessary for th€ourttoenterintoaonsi der at i on satestedhbit Gov er n
no doubt bona fide, allega ons about &tereorisfactivites andatiep | # cant €
threat posed by h®m to national security.o

%3: Soering v United Kingdon? July 1989, §91, Series A no. 161
4 Ibid, §83

% Chahal v United Kingdoml6 November 1996keports1996V
%% Ibid, 880 and 82
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The UK Government hadnsuccessfullargued thathe level of riskof Chahalbeing
subjected to torture anhuman or degrading treatmemtpunishmenshould be

weighed againshe gravity of the reasatior his deportationlf substantial doubt
existed that Chahabould be maltreated in India in a wthat would be contrary to
Article 3ECHR the risk of this happeningpuld be outweighed by the threat (asserted
by the Government) th&e posed to national securifystifying hisdeportatiorr.”

It shouldbe pointed out at this juncture that, under tiN Convention against Torture

and other Cruel, Inhuman or Degrading TreatneerRunishment, the UK is obliged

notto deportor extraditeapersonftherear e Asubstantial groundso f
to beadangertheywill be torturedin theircounty of destinationAs a rulejt is for the

UK to apply the test of whethénere aresubstantial ground®r believingsuch a

dangerexists

Partd t he probl em wi t isthdttheStragbGurgkBudtas shmnp r o ac h
itself willing to act @ a court ofappealtaking the fact®f a casend applyingts own

judgement on whethehere ardi s u b st a nt indichtinggr @ u e @ffadturei s k 0

or inhuman or degrading treatmemtt punishmentThe Chahalruling displayedthis

approachThis creages significanuncertainty foBritish governmentswvhoi along

with British courtsi might endeavour to apply the tes deportation and extradition

casesbut who know the ECtHR could simply substitute its own view if a case goes

before it. In theChahd case the UK Governmenatl concluded that there was no real

risk of Chahal beingprtured or subjeetdto inhuman or degrading treatmemt

punishmentf he wagreturned to Indiabut the ECtHR degreed, even though the
evidenceabout the riskvasmixed The Court therefore found in
blocked his removal.

Furthermoe, the ECtHRprohibitsdeportatiorandextraditionwhen there are
substantial ground®r beleving there to be eealrisk thatinhuman or degrading
treatment or punishmenf the individualwill take place.The UN Conventiorited
abovedeliberately only applies this test to risks of tortdrerture is recognised as
being of ahigherorderof severityto otherinhuman or degding treatmendr
punishmentWhile this othertreatmenbor punishmenis also wrong and should be
prohibited, we are talkingereabouttherisk, not the certaintyof it happeningset
against the neefdr an individualto be removedrom the country.

Moreover,the Strasbourg Coulttasset a rathelow threshold on what may constitute
in particular,degrading punishment

3" Chahal v United Kingdon§76
%8 Agreed in 1984 and which entered force in 1987. The UK signed this Convention in 1985 and ratified
it in 1988.
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In the 1978 case dfyrer®, the Court considered the case of ay&&r oldmaleyouth

on the Isle of Man who, in accordance with Manx laad been sentenced to, and
receved, three strokes of the bircfterpleading guilty tcassault occasioning actual
bodily harm against another youpgrsonManx legislatiorregulatedhe number of
strokesof the bircha male convict could be sentenced oywell asheb i r c h 6 s
dimensons; the sentencing court had to receive a medical report on whether the convict
was fit to receive such punishmdgfore passing senten@medical practitioner had

to be present during execution of the senteaid could order the birchirtg stopat

any point and those under 17 years old could have a parent or guardian present during
the carrying out of the sentenédamthony Tyrer, the youth in questiowas birched in

private over his bare buttockBhe punishment did not breéls skin, andthe ECtHR

heard thahe was sore for about a week and a half afterwards.

The Strasbourg Couruled that this constituted degrading punishmand was

therefore abreaahh f Ty r e r OrsArticle 3gEGHRON thenrdtienale for its

finding, the Courtsaidi The very nature of judicial <corj
involves one human being inflicting physical violence on another human being.

Furthermore, it is institutionalised violence that is in the present case violence permitted

by the law, ordered by ¢éhjudicial authorities of the State and carried out by the police
authorities of the StateéThus, alth-ough th
lasting physical effects, his punishménwhereby he was treated as an object in the

power of the adtoritiesi constituted an assault on precisely that which it is one of the

main purposes of Article 3éto protect, nam
integrityéThe institutionalised character
whole aura of fiicial procedure attending the punishment and by the fact that those

inflicting it were total strangers to the

circumstances as a whole, the Court finds that the applicant was subjected to a

punishment in which the elant of humiliation attained the level inherent in the notion

of fAdegr adi n®YT hpeu nd osuhrnie nmaddde. no reference ir
age,and saidhat the fact the birching was administered over his bare posterigrovas

the decisive factan its finding ofa breach of Article 5*

Regardless of whether it is desirable to heweh corporal punishment in the criminal
justice systemit seems to bgreatlystretching the meaning ah artcle aimedat
torture andbthergross maltreatment ofgople to includevithin its prohibitionthe sort
of punishment Tyrereceived This extensionis even worsd it results in an inability to
deportor extraditesomeongsuch agor national securityeasons or taphold
immigrationlaw, because there aseibstantial grounds for believing theoebea risk
that persorwill receivethis sortof punishmentin the destination countrgr a
punishment or treatment thatdquallyi d e gr adi ng o

It should also be noted that the UN Convention cited above expesdlides from its
definition oftorture anyact that is part ofilawful sanctioné against a persomsuch as
courtimposedsentence foa criminal offenceThis meanghat suchpunishmentsio not
prevent deportatioar extraditionunder that Convention

%9 Tyrer v United Kingdom25 April 1978, Series A no. 26
€ |bid, 8833 and 35
®1: Ibid, §35
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Clearly,it would be beneficial to havebetter definition of theoncepts qfin
particular,degrading treatmemtndpunishment, \Wwich reflected the graveness
associated with those terms and which justifies absoluteprohibition on such
maltreatmen(no exceptionso the Article 3 prohibition arallowedunder the ECHR).

Based on thisif it was a near certainty that inhuman or degrading treatment or
punishmentwould be inflicted on a personin the destination country, that should
probably prohibit their deportation or extradition, exceptperhapswhere the need
for their removal from the country was imperative such ador pressing national
security reasons

However, in cases where there was more uncertainty ovethather such
maltreatment would occur, the decisionregarding deportation or extradition
should be a balancing exercisewith the level of risk of the maltreatment
happening and the severity of that potential maltreatment, weighe@gainst the
needfort h e p eemow@lnWhere deportation was required for national
security reasons for instance, this would weigh very heavily indeedn favour of an
individual6 s removal from the country.

Torture is particularly reprehensible and the UK should support the global fight

against it. As suchjt is laudable that the UK adherego the provision of the UN

Convention against Tortureprohibitings o me odepoi@aton or extradition if

there are fAsubstantial groundstersorovill bel i evi |
betortured in their country of destination.

None of thispf course, prejudices debatdsoutthe procdurefor deciding wiether or
not a person threatenational securityand should be deportesuch asvhether
intelligence evidence should be creseamined in courtt also doesot prejudge
debates about the broader circumstances in which British nationals ahdutiould
notbe extradited.
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The Human Rights Act

As notedat the outsethe ECHRis a treaty. This means the Conventiminds the UK

in international lav. Howeverji t i s a principle of the UKGOGS
not have force in domestic UK law unlgbgy areincorporatedy an Act of Parliament
isometi mes known as Otransformi ngeadtiea treat
only have brcein UK law to the extent they are implemented by an édParliamert

in other wordsit is open to Parliament only to give force to certain parts of a treaty,

rather tharall of it. From 1953 to 2000, the ECHR was not incorporated into UKinaw

whole or part.

That is not to saythough,that treaties do not have aégects in UK lawin the absence

of incorporatiorby Act of ParliamentBritish courts havéor many years taken the

stance that whera piece olUK legislationis ambiguous, and is cdga of a meaning in
corformity, on the one hand,amdonf I i ct, on the other, with
in international lawthe courts Wl applythe interpretatiomf legislation thatsin

conformity withthetreatyrequirementgalling on the UK This rule was upheloh the

context ofECHR obligationsby the House of Lordé act i ng as tlne UKG6s t
the 1991Brind case®?

The House of Lordsn another ca$d alsosaidthatwhenever the judgmade common
law in the UKwas unclear or requed the relative weights of different public interests
to be assessed, Britisburts should take into accounth e s bbgations under the
ECHRwith a view to rendering tnhcommon law compatible with the obligations.

Of cour se, t handddtKkedECHR imcludadherihgitgodgeaments of the
European Court of Human Rights on the Conyv
party to the case iguestion before the Strasbourguet.

This was not enough for the Labour Party, however, when itpgarer in 1997In
Octoberof that yeathe new Government brought forward the Human Rights till
incorporateinto British lawall of theECHR humanrightsand fundamental freedoms
the UK had acceptddternationally®*

In a White Paper published to aocpany the Bill, then Prime Minister Tony Blair

justified what would becomine Human Rights Act by saying:1 t wi | | gi ve pec
the United Kingdom opportunities to enforce their rights under the European

Convention in British courts rather than haviogncur the cost and delay of taking a

case to the European Human Rights Commission and Court in Strasbourg. It will

enhance the awareness of human rights in our society. And it stands alongside our

decision to put the promotion of human rights attheforr ont of ou® forei g

%2 Brind v Secretary of State for the Home Departnj#®®1] 1 All ER 720

83 AttorneyGeneral v Guardian Newspapers Ltd (\29[1990] 1 AC 109

5 With the exception of the right, undertAi c | e 13 ECHR, to an o6effective r
authority for a breach of any of the ECHR rights or freedoms.

% Home Office Rights Brought Home: The Human Rights Bilm 3782, October 199p.1
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TheHuman Rights Bill was gssed by Parliameand becamé&eHuman Rights Act
1998(t h ERAG. T h e A providiens inchuding thosencorporating ECHR
rightsinto UK law, enteedforce in October 2000.

The key provisions of theHuman Rights Act are as follows:

1 Section3HRA:AiSo f ar as it BritshcowtgXatonglwlthe t o do s
everyone elsedre obliged tanterpret and applylegislationin the UKin a way
that is compatible with the ECHR rightentanedin the HRA

This appliedbothto fiprimary legislation i whichincludesActs of Parliament and

to fAisubordinatdegislatiord, which includedegislationthatis notitself anAct of

Parliament but whicks made under the authority ah Act,with the key exception

of suchlegislation that amends primary legislatithis type ofamendingdegislation

itself alsobeing clased as primary legislati6f. Legislation made under an Aist

oftenmade by the Government with some form of Parliamentary oversig

However, theommondé negat i ve r e sforlsubordinate legsiatorc e dur e 6
represents extremely weak Parliamentary scrutiny and corggpliring neither a

debate nor positive approval of the legislaiiofarliamentor it to continue in

force

Section 3 HRA states that if it ot possible to interpret and apgdyimary

legislation in a way that is compatiblettvthe ECHR rights in the HRAhe force

and operation of that legislatiésunaffected the courts must still apply.it

Similarly, if subordinate legislation cannot be read and applied compatibly with the
ECHRrights,andprimary legislatiomprevents the incompatibility being removed,
that subordinate legislation continues to be valid and have fbineecould apply,

for instancewhere an Act of Parliament authorising the making of subordinate
legislation included specific requirements for what that legislation shoulViden
construing the relevant primary legislation, of course, the catetsbliged to
interpretitinconformtiy wi t h t he Csnfanaitspossibletodo ght s,
S00.

On theother handone effet of the HRA is to empower judgés strike down
subordinate legislatiothattheydo not believe it is possible toterpret andapply in
a way that conformw the relevant ECHR rightsvhere theyalsodo not believe
primary legislation prevents the incompatibility from being removed.

% Though legislation of the devolved legislets and executives in Scotland, Wales and Northern
Ireland is never classed as primary legislation.

00
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1 Section 4 HRA:Higher courts in the UK (thEligh Court, or its equivalent in
Scotland, and abovegn issue @declaration of incompatibility 0 if they judge
that a provision of primary legislation cannot be interpreted and applied in a way
that iscompatible with the EHR rights in the HRA. They can also issue a
declaration of incompatibility if thelgelievethat a provisn of subordinate
legislation madeusinga power conferred by primary legislatiaannot be read and
applied compatibly withhe Convention rights, and the parent primary legislation
preventgemoval ofthe incompatibility.

A declaration of incompatibiy does not affecthe validity or force of the relevant
legislationi the courts must still apply it.

The courts6é power to issue a declaration
are not obliged to make such a declaration if firey a relevahprovision of
legislation incompatiblevith the Convention rights the HRA

T Section 10and Schedule HRA: If a declaration of incompatibility is madéor if
the European Court of Human Rights delivers a judgementasdrought against
the UKwhich seems to the Government to mean dinaispecdf UK legislation is
incompatible with aJK obligation undethe ECHR the Governmentnay; if it
considers that there ar echdngdoywwrdeethel i ng r e as
legislation that has been deedincompatiblein the way the Government considers
necessary to remove the incompatibifityf a provision of subordinate legislatin
at issuethe Government can also chartyeorderthe primary legislation under
which thatsubordinatdegislationwas madeif it believes therarei c o mp el | i ng
reasonso for doing so and the changes ar ¢
the subordinate legislation to be removed.

These orders altering legislation are cafieginedial ordersd. They carbe
retroactive ie. change the law as it applied before the order was made.

Typically, a remedial order can only be made by the Government after a draft of it
has been approved by a resolution of each House of Parliahhéntmeans, among
other things, that th&overnment can change Acts of Parliament thraugtmedial
orderafter receiving just a single nod of approval from each House of Parliament
rather tharthe several stages of scrutiny and debate on a ParliamentaityaBik
usually required to altean Act

Indeed, under the HRA a remedial order camlagle and can alter the relevant

legislation before any Parliamentary approval at all. This gdttive Government

declarat hat t he order needs to be made befor
u gency of If 128 daysima ¢coaneng Barliamentary recessgayses

from thedate of themaking of the order without both Houses of Parliament

adopting a resolution approving it, the order ceases to have effect.

67 And after any appeagainst the judgement that issueddielaration has been concluded.

. The order c aintidemthl ssepplémertatonsdopentialoytrarfsitional provision as
the person maki ng ,whichcapinctudedhranges tcalquiplatian pther thain thed
legislation deemed incompatible.
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1 Section 6 HRA:Everyfipublic authority 0 in the UK is obliged to adh a way that
is compatiblewith the Conventiomights in the HRAI except wher@anauthority
cannot actompatibly due toa provision of primary legislation, avherethe
authorityis giving effect taa provision of,or made under, primary legislati¢imat
cannot be interpreted and applied in a way that is compatible with the Convention
rights. These circumstances in which a public authority can act contrary to ECHR
rights are deliberatelyery narrowly drawn being Inked to the duty undesection3
HRA to interpret all primary legislation in conformity with the Convention rights
(so thatthis legislationdoes not provide for galic authorities to infringe those
rightsyifso far as it is possible to do soo.

Section 6makes clear that a court or tribunal iSpaiblic authoriy dor these
purposes, as is an organisatiore e r twinosa funotibns areinctions of a public
n at U thaughsuch an organisatide only a public authoritwvhen exercisingts
public functions Section Glsostateghat Parliamentand a person exercising
functions in relation to proceedings in Parliaménhot a fipublic authority.

Other than thatiowevert he HRA does not definfoe the terr
fifunctions of a publimatur®). At the time of publishing the Human Rights Bill, the

Labour Government made clear that it intended the term to have broad coverage:

AThe definition of what constitutes a publ
persons or organisations wileoacts or omissions it is intended should be able to be

challenged include central government (including executive agencies); local

government; the police; immigration officers; prisons; courts and tribunals

themselves; and, to the extent that they arecesieg public functions, companies

responsible for areas of activity which were previously within the public sector,

such as t he p°tWhieahe ¢coarts nhveanteiiniesaken arslatively

restrictiveview of which private bodies carry ofitf unct i ons ofthea publ i c
section 6 duty to act compatibly with ECHR riglatsplies as a ruleto all public

sector bodieganging fromNHS trusts tomaintainedschools to the Crown

Prosecution Service.

Section 7 HRA provides thanyonecan lring a legal action against a public

authority for an act diailure to acti or aproposedact or omissiofi thatbreacles

(orwouldbreach) he aut hor it ythesECHRurightsintthre HRAb i de by

the persorbringing theclaimisa i v iofttheactofailure to actor would be a

victim of the proposed acr omissionf it occurred.Furthermore, ection 7 enables

a 0 v i cstuchamact oodmission by public authority (or a wouktbe victim of

sucha proposed act or omissiaim) rely on tle ECHRrights (and the public
authorityds duty to respect them) in any o
proceedings would be brought on the basis of gihmrisionsof the law, and could

be brought by the public authority itsélfor example a crimiral prosecution.

%9: Home Office Rights Brought Home: The Human Rights Bilira 2.2
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Il n determining t hsectiomerequiresnBgtishocburtsitovappiyt i mo
the same test as the European Court of Human Rigktn cases that come before

it. Broadly speaking, this meattse term extends tany individua) group of

individuals or norgovernmental organisation (includiagcompanythat is or

would be actually and directhaffected by the act or omission in questionis

subject toa real riskkhatthey may be so affected

In addition the pool of pantial litigants under the HRA wagdenedby the

Equality Act 2006, which created the Equality and Human Rights Commission

of the Commission for Racial Equalityne Equal Opportunities Commission and
theDisability Rights Commissionlhe 2006 Actempowered the new Commission

to bring judicial review proceedings against public authorities under the HRA and
argue that an authorityad breached, or would breadis,duty to respect

Convention rights, even though the Commission itself was not a victine of
alleged breactdowever, the Commission would need to show that actual or
potential victims of thallegedbreachdid exist

Where a court finds that a public authority has failedyauld fail, in its duty under

section 6 HRA to act compatibly witthe relevantConvention rightsit is

empoweredbyssct i on 8 HRA to grant any remedy i
appropriateo that Apartfrom ihdasesbefore tbe crinsnal a | p oV
courts, his includesawardingdamagesgums of moneywhere he court is satisfied
thatthisisinecessary to af f ovictim. Qthesremedies opers f ac t i
to at least some courts are quashing orders, whereby an act of a public authority is
nullified, prohibiting orders, which prevent a public authpfrom carrying out an

act,and mandatory orders, which require a public authority to perform a particular

act.

Section 2 HRA:When interpreting a Convention right in the HRA, British courts
are obligedtégit a k e i n tanmyrding ofahe EdropeanCourt of Human
Rights, anydecision of the novdefunct European Commission of Human Rights
and any decision of the CounundelArtiold Eur ope
46 ECHR, where they considérelevantin determining thepplicationof the righ

in questionAs described abovéhe Committee of Ministers is taskathder Article
46 ECHR with supervising the implementation Btiropean Court of Human Rights
judgementdy the ECHR countries involved in each cadge Committee can
decide that an EHR country is refusing to abide bp ECtHR judgement, and can
recommend measures a country should takemaply witharuling of the

Strasbourg Court
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Whilesecti on 2 HRA states that British courts
decisions otheseStrasbourg bodies, rather than abide by tteemnHouse of Lords

(acting as the UKOs top sectmmZigtgendurathats ai d t h
the same rights are enforced in British courts as would be applied by the ECtHR,
meaningUKcours must keep pace with tHhH%e Strasbou
British judges will attacimostweight to judgements of the ECtHBspecially when

it sitsas a Grand Chamber (its highest formation for deciding cagasstwhich

there is no appeal undeetkECHR), and will deline to followits judgements only

in frared’! casesOn the other handBritish courts have hel@that, apart from in

very exceptional circumstances, this does not overturn the usual system of precedent

in the British judicial systerm meaning lower courts must follow decisions set

down by higher domestic courts rather than turning to Strasbourg for a different

view.

Section 19 HRA:When a Government minister is in charge of a Bill in either
House of Parliament, he or she is requieegdublish a written statement before that
Houseds Se &ofthdBilRsatng éitmegthat, in his or her opinion, the
Bill is compatible withthe ECHR rights in the HRA (@statement of

compatibility 0), or thathe or she cannot say the Bill isropatible with the
Convention rights, but the Government nevertheless wishes the Hqurseded

with the BiIll.

Unlike mostprovisions of the HRA,ection 19 came into forda November 1998.

From November 1998 tOctober 2011¢only once did the Govement not feehble

to make a statement of compatibilithen itpresentea Bill to Parliament? The

Bill in question became the Communications Act 2C08] the provision at issue
wasthelong-standinggeneraban on political advertisingxtelevision ad radio

that the Billsought to carrpverfrom previous statute3he European Couof

Human Rights had ruled, in a 2001 judgerfremiat similar legislation in

Switzerland contravened the ECHR right to freedom of expredalbite the
Government at thBme nevertheless believed the provision in the Communications
Bill was compatible with ECHR rights, it could not be sure when presenting the
legslation to Parliament.

This provision was enacted by Parliament as part of the Communications Act 2003,
and was subsequently challenged by an aninggits groupthat wished to advertise

on television. The House of Lords, however, ruled thab#reon political

advertising provided for by th2003 Actwascompatible withthe ECHR rightto

freedom of expressioff

70
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: R (Ullah) v Special Adjudicatoj2004] UKHL 26, [2004] 2 AC 323

: R v Horncastle and othef2009] UKSC 14, [2010] 1 Cr App R 17 at [1Dler Lord Phillips

: Kay v Lambeth London Borough Cour@006] UKHL 10, [2006] 2 AC 465

: Second ReadingisaHaus of Parl i ament6s initial. agreement to a
: HC Deb 10 October 2011, cc165Y66W

:VgT Verein Gegen Tierfabriken v Switzerland.24699/94, ECHR 2006VI

: R (Animal Defenders International) v Secretary of State for Cultuegliddnd Spor{f2008] UKHL

15, [2008] 1 AC 312
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Combined with the fact thd&ritish courts have found provision$ Actsto be
incompatible with ECHR rights even though the Government accompanied them
with a statement of compatibilityhen presenting theto Parliament, this case
shows that the cowwill not take a sction 19 statement of compatibility (or a lack
of one) as conclusive in determining whether an Act conforr@twention rights.
Lord Hope, in his opinion in the House of Lords judgemem® inA (No2), saidof
such st atheyrare notmere thah expressions of opinion by the minister.
They are not binding on the court, nor do they have any persuasive aufority.

7EAT x1 OAO AiT160 I AAT xEAO O
section 3 of the Human Rights Act

Clearly,acentralprovisionof the HRA is gction 3, which obliges British courts to

interpret and apply legislatidn the UKin a way thatomplies withthe ECHR rights in

the HRA, tfAisoc fpaors sashliectian@HRAonlypanmary Under s
legislation(including Actsof Parliament}hatit is not possible tgive an ECHR

compatible meaninmay provide British public authorities withlzasis not to act in

conformity with Convention righté otherwise, they have a legal duty to do so

When introducing the Human RightdIBthe Labour Government boasteloaithow
radical a changsection 3would be:

AThe Bill p r o viibatheAxts df Barlianerd gnd setoadary legislation

to be interpreted so far as possible so as to be compatible with the Converiion. Th
goes far beyond the present rule which enables the courts to take the Convention into
account in resolving any ambiguity in a legislative provision. The courts will be
required to interpret legislation so as to uphold the Convention rights unless the
legislation itself is so clearly incompatible with the Convention that it is impossible to
do so.

AThis Arule of constructiond is to apply t
extent that it affects the meaning of a legislative provision, theswill not be bound

by previous interpretations. They will be able to build a new body of case law, taking

into account the Convention righi€

Sinceits entry into forcesection 3 hasndeed had a radical effieean how British judges
applylegislatonin the UK

7R v A (No2)[2001] UKHL 25, [2002] 1 AC 45t [69]
8 Home Office Rights Brought Home: The Human Rights Biliras 2.7 and 2.8
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Theleading judgementon the application ofextion 3 is th&004ruling of the House
of Lords, when it GaisantvGodinMendézd®. t op court , i

This caseconcerned a provision tiie Rent Act 1973as it had been amendeg the

Housing Act 1980 and thdousing Act 1988As amended by the Housing Act 1980,

theRent Act provided thaheii s pous e 0 of statutgpyysecu@)tenameyt h a

would succeed to #ttenancy wherthe statutorytenantdied, if they had been livinig

the propertymmediately beforé¢ h e t e@eatlaTid Hbgsing Act 1988 amended this

to state that anyone who was | iving with the
husbando woul d be  tamdevautdé¢hdrefaessuctebhdeathie s pouseo
tenancy in the event of their death.

Mr GodinMendozahad beerthe samesexpartnerof a statutory tenant whwaddied in
2001 Hehad livedwith his partner for many years im@gnogamous and stable
homosexuatelationship Following the death of his par, GodinMendoza claimed
the statutory tenancy as a successor to his partner. His landijpretthatthe Rent Act
did not provide for samsex partners to succeed to a statutory tenancy.

Before the arrivalofsct i on 3 HRA, t h erpr&ationtondchof j udi ci ary
Parliamententred on the ordinary meaniafjtheA ¢ tw@rdswhen viewed in their
context,taken withthe intention of Parliamenthen enacting those worfIn its 1999
judgement irFitzpatrick v Sterling Housing Associatitud 2%, the House of Lords

ruled on a caseith essentiallythe same facts &haidan v GodirfMendozabut of
courseit did sobeforesection 3 HRAhad entered forcen Fitzpatrick the House of
Lordsfoundunanimouslythat a samsex partner could not succeteda statutory
tenancy. This was because the wdtds i f e 0 a n dsediirhtiieRbna Autere
gendesspecifici a person could not live with another person of the same sex as their
wife or husband and if Parliament had intended to extend the saatetsty

protection to sameex partners as to 4wmbiting heterosexual couples it would have
clearly done sw@iathe Housing Act 1988.

In Ghaidan v GodirMendozathe House of Lords reiterated that the finding in

Fitzpatrickwasthe correct interpretatiomf t he Rent Act o°h an fAordi
GodinMendoza claimed that this difference in provision for heterosexual and

homosexual couples was a violation of his right under Article 14 ECHR, taken with

Article 8 ECHR.

Article 14 ECHR binds the UK in ietnationalaw and isncluded in the rights given

effect in UK law via the Human Rights Adcirticle 14 provides that all the ECHR

rights and freedomare to be securddr peoplefiwithout discriminatioron any ground

such as sex, race, colour, languagégion, political or other opinion, national or social

origin, association with a national minority, property, birth or other siafuticle 8

ECHR giveseveryone fAri ght to respect for his privat
hi s cor r e shpedtdome mssidle limgations that &medin ambiguous

terms.

9 Ghaidan v GodirMendozg2004] UKHL 30, [2004] 2 AC 557

8 Aileen KavanaghConstitutional Review under the UK Human Rights Sambridge University
Press, Cambridge, 2009, p.19

8L Fitzpatrick v Sterling Housing Association L{#001] 1 AC 27

82 Ghaidanat [5], per Lord Nicholls
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While the European Court of Human Rights has ruled that Article 8 ECHR does not

confer arightohaveoné s housi ng p public huthantie€dleved by
Strasbourg Court has alsuled that Article 14 ECHRpplieswherever the facts at issue

ffalwi t hi n tohe aam@mintv@nti on right or concern
of such aight.®* In other words, the prohibition of discrimination on the grounds
referredtoinAit cl e 14 can apply in matteundert hat a
another Convention artigl®ut are simply associated witimat right

Under the ECtHROs jurisprudence, Article 1
referstoifthatdisci mi nati on does not pursue a Al egi
Areasonabl e relationship of proportionalit

sought to%be realisedbd

The House of Lordgelt no difficulty in deciding that the Article 14 prohibitiaf

discrimination appliedo GodinrM e n d otearesunder the Rent Aaegarding

succession ta gatutorytenancythe courtbelievedthis wassufficiently linked to his

right to respect for his homender Article 8 ECHRThe Housalso ruled thatheAc t 0 s
treatmentvas discrimination on the basis of sexual orienta@diorm of discrimination

coveredby Article 14°, andthatthe discriminationdid not pursue .a Al egi t

Hencethe House found thamn an ordinary reading this provision of tRent Act

violated GodinMe nd oz a6 s r i dglh ECHR takérevith Ahiclet8S ECHR e

Lord Nicholls stated that this provision pfimary legislationfifails to attach sufficient

i mportance to the Convention fights of coh

However, by a majority of four to one the Howsd ords ruled tht, based onestion 3

HRA, the phrassnthe RentActil i vi ng with the original ten
husbandod s lamapplédshneludngsameone who had lived with the

original tenanin a close and stallleng-termhomosexual partnershipenabling them

to succeed to the statutory tenancy.

In applying &ction 3, Lord Nichollstated, irreasonindroadly endorsely the other
judges in the majorityi} .the interpretave obligation decreed by section 3 is of an
unusual and fareaching character. Section 3 may require a court to depart from the
unambiguous meaning the legislation would otherwise bear. In the ordinary course the
interpretation of legislation involvesedang the intention reasonably to be attributed to
Parliament in using the language in question. Section 3 may require the court to depart
from this legislative intention, that is, depart from the intention of the Parliament which
enacted th® |l egislation. o

8 Marzari v Italy (dec.), no. 36448/97 May 1999

8 Petrovic v Austria28 February 1998, §§22 and F&ports1998I|

8 Ibid, §30

: The European Court of Human Rights has heldAlnétle 14 covers discrimination on grounds of
sexual orientation, even thoughs not mentioned explitdy, given the list of groundm the articleis
non-exhaustive: among other judgemerfeetté v Franceno.36515/97, 8§32, ECHR 2002

87 Ghaidanat [20]

8. |bid at [30]
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Hi s L or ds hiThe questiort of difficudtydis howifar, and in what
circumstances, section 3 requires a court to depart from the intention of the enacting
Parliament™

As to the scope opowen(and ohligatiord sndeedtion 8 tgodr et at i v e
Ni ¢ h ol ISsctios &ignables ldinguage to be interpreted restrictively or expansively.

But section 3 goes further than this. It is also apt to require a court to read in words

which change the meaning of the enacted legislation, sonaaki® it Convention

complianto®

Lord Rodger stated the following his judgement Sdinetimes it may be possible to
isolate a particular phrase which causes the difficulty and to read in words that modify it
So as to remove the incompatibility. Or else tdourt may read in words that qualify the
provision as a whole. At other times the appropriate solution may be to read down the
provision so that it falls to be given effect in a way that is compatible with the
Convention rights in question. In other caiee easiest solution may be to put the
offending part of the provision into different words which convey the meaning that will
be compatible with those rights. The preferred technique will depend on the particular
provision and also, in reality, on thergon doing the interpretiraj’

Lord Nicholls did, however, recognise limits to what can beealby a court on the basis
ofection 3: fAParliament, however, cannot hayv
extended interpretative function the courts sti@adopt a meaning inconsistent with a

fundamental feature of legislation... The meaning imported by application of section 3

must be compatible with the underlying thrust of the legislation being consixaed

can Parliament have intended that sectish@uld require courts to make decisions for

which they arenot equipped There may be several ways of making a provision
Conventioncompliant, and thehoice may involve issues calling for legislative

del i b e (BEntphasisradded)

In describig these Inits on the scope ogstion 3, Lord Nicholls referred to other
judgementghat hadruled section 3 could not be used to render the statutory provision
in question compatible with ECHR righfsBot h t hese f ealhreBes were
(Minors)(Care Orde: Implementation of Care Plarj2002 2 AC 291. There the
proposed 0 s feadiroistatgdyshe €aureaihfppeal usingstion 3

before being overturned by the House of Lprdasinconsistent in an important
respectwith the scheme of th€hildren Act 1989, and the proposed systemfaad
reaching practical ramifications for local authorities. Again, iR (Anderson) v
Secretary of State for the Home Departnj@003] 1 AC 837 section 29 of the Crime
(Sentences) Act 1997 could not be read fDonventiorcompliant way without giving
the sectiora meaningnconsistent with animportant feature expressed clearlyin the
legislationd®® (Emphasis added)

89 Ghaidanat [30]
- Ibid at [32]

L |bid at [124]
92 |bid at [33]

9 Ibid at [34]
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Evidently section 3 HRA sanctionssome effective rewriting of Acts of Parliament

by the judiciary, and the test forwhat goes beyond the scope oéstion 371 in
particular, what <const idfastaetery@movisiodnut ndament a
appearsfairly fluid , to be determined, of course, by the judges themselves.

For example,ri its 2007 judgment inConnolly v DPP* the High Courtapplied gction
3 HRA tosection 1 ofthe Malicious Communications Act 198Bection 1is the sole
substantive provision of the 1988 Act, and was amended kyrtlmenal Justice and
PoliceAct 2001, which expandeties e c t term$whige retaininghe essence of its
original provisions. As amendedection X1) of the 1988 Acprovidesthe following
(with emphasis added):

A(l) Any person wh@ sends to another perso

(a) a letter, electronic communication or artiefeany descriptionvhich convey$
(i) a message which is indecent or grossly offensive;

(ii) a threat; or

(i) information which is false and known or believed to be false bygémeler; or

(b) any article or electronic communicatishich is, in wholeor part, of arindecent or
grossly offensivenature,

is guilty of an offenceif his purpose or one of his purposesin sending it is that it
should, so far as falling within paragraph (a) or (b) aboaese distress or anxiety to

the recipient or to anyother person to whom he intends that it or its contents or nature
should becommunicated

The High Courfoundthat on an ordinary readingection 1 of the Malicious
CommunicationsAct 988 may i n some cases breach a p
expression under Article 10 ECHR.

Article 10(1) ECHR provides that this righ
receive and impart information and ideas w

However, Article 10(2) ECHR states thits justifiable to limitthis rightwith
restrictionsthatarefiprescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection ledéalth or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the judioiary

Applying sction 3 HRA howeverthe High Court ruled thathe 1988 Act could be
rendered compatible with Art iaprbvesioniddtheECHR b
effect that the section will not apply where to create an offence would be a breach of a
personds Conyv e n thofarticle A0(1y hot jsstifiediurder articker e a ¢

10(%) .0

% Connolly v DPH2007] EWHC 237 (Admin)[2008] 1 WLR 276
% |bid at [18]
% |bid
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This, of course, is a radical departure fromwleding of the Malicious

Communications ActParliament effectivig re-endorsedexction 1 of thisAct in 2001,

afterit had passedhe Human Rights Atin 1998and incorporated ECHR rights into

UK law. It might be thought that Parliament, in using the clear language of the 1988 Act

(the High CourtirConnollynad | i ttl e trouble applying the
of fensi veo on dthestatutyeitmabeligved trabtitese prgvisions

were compatible with ECHR rights, or intended to legislate contrarypgsethghtsin

either case, it is hard to see how the judiciary has the democratic legitor@aerturn

those words when iegs fit.

Much the same could be samdrelation tothe 2001judgement of thélouse of Lordsn
R v A (Na 2).°" TheYouth Justice and Criminal Evidence Act 1989s down
particularlysignificantrestrictionson the ability of defendantsharged with cgain
sexual offenceto submitevidence anduestionst trialregardingthe sexual behaviour
of the alleged victim of thecrime other than behaviowrhich occurredat or about the
time of the allegedffence when it comes to the question of whettier victim
consented to the sexual &@twhich the charge relateébne Actonly allows such
evidence anfdr questions to be submitted if the court belietregnot permitting this
risks an unsafe conclusion by the jarydthe evidencgoes no further tharebutting
evidence about h e al | e gexuhl behavouwubmtbedby the prosecutioor
the evidenceelates to sexual behaviailmat is alleged to have been so simitaany
respecto the behaviouthatoccurredat or about théme of thealleged offencelhtat

ft he similarity cannot reasonably be explain

Themainrationale behindhis provision of the 1999 Act was taortail the admission of
irrelevant and prejudiciaexualhistory evidence regarding the alleged victimim
particular,rape trialsso asgo avod unnecessary humiliation ofetalleged victimand

the deterrent effect thisouldhaveon people (mainlywvomer) bringing rape cases at
all.® The provisiorreplaced sction 2 of the Sexual Offences (Amendment) 2¢76,
which hadrestrictedthe submission advidence regarding sexual experienokan
allegedrapevictim with personther thanthe defendanfThe 1976 Act allowed such
evidence to be admitted &ind onlyift he tri al judgenbhaliréeved it
thedefendant to refuse admission. Section 2 of the 1976 Adbdwaa muckeriticised
from some quartersn the grounds that it had not prevented irrelevant sexual history
evidence from being aired in court, with questions raised about wheghieratid
discretion given to trial judges was adequately protecting victims.

In R v A the defendant was charged with rape cld@med that the alleged victim
consented to thact of sexual intercourse that was the subject of the chahgeh he

said wa part of a consensual sexual relationship that had begun approximately three
weeks beforeand with the lastct of sexual intercourdeefore the alleged offence
having taken placaboutone weelearlier The defendant wished to submit evidence
and ask gestions about thigrior sexual relationship, but the trial judge ruled that this
was not permissible under the Youth Justice and Criminal Evidence Act.

9: R v A (No2)[2001] UKHL 25, [2002] 1 AC 45
% Kavanaghop. cit, p.20
%: R v A (No2)at [57],per Lord Hope
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The defendant applea against this rulingand the matter went up the House of
Lords.In particular, the defendant asked the House to construe this provision of the
Youth Justice and Criminal Evidence Act ussagtion 3 HRA, so as to make it
compatible with his right ta fair trialunder Article 6 ECHRThe relevant parts of
Article 6 ECHR provide:

fi(1) In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasanableyt
an independent and impartial tribunal established by.law

fi(3) Everyone charged with a criminal offence has the following minimum rights
examine or have examingdtnesses against him and to obtain the attendance and
examination of witneses on his behalfinderthe same conditions as witnesses against
hi mo.

In judgemenbn R v A Lord Steyn said A | t estaldishad éhat the guarantee of a
fair trial under article 6 is absolute: a conviction obtained in breach of it cannot
stand..Theonly balancing permitted is in respect of what the concept of a fair trial
entails: here account may be taken of the familiar triangulation of interests of the
accused, the victim and society’

Lor d Ho p.fArtidesb(1)lis a filndamental andsdute right, to which the

rights listed in articles 6(2) and 6(3) are supplemeniérg.rights listed inricle 6(3)

i ncl ude thgattoexaminesoehdve examined witnesses against him and to
obtain the attendance and examination of witnessdss behalf under the same

conditions as witnesses against hiBut article 6 does najive the accused an absolute

and unqualified right to put whatever questions he chooses to the witnesses. As this is

not one of the rights which are set out in absotarms in the article it is open, in

principle, to modification or restriction so long as this is not incompatible with the

absolute right to a fair trial in article 6(1). The test of compatibility which is to be

appled where it is contended that thogghts which are not absolute should be

restricted or modified will not be satisfiedtifh e modi f i catdoesnot or | i mi
pursue a legitimate aim and if there is not reasonable proportionality between the means
employed ad the aim soughttobeaehv e d 0 [ ci ting a judgement
of Human'™Rights]o.

The Housef Lords ruledthatit was possibleéhe Youth Justice and Criminal Evidence

Act could, on an ordinary readingreventthe submission odvidence relevant to a

def endaantvidlate ttad s g eArtisl® Grighsto a fair trial Lord Steyn

opinediWhi | e the statute pursued desirabl e go
l egislati®™e overkill.o

190 R v A (No2)at [38]
101 1bid at [90 and [91]
192 bid at [43]
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The Househenruledthat under sction 3 HRA the relevant provision thfe 1999 Act
could where necessarge reconstructed sthat the test to be applied by the trial judge

on whether evidence could be admitted was, \
importance of seeking to protect the complainant [alleged vidtonj indignity and
from humiliating questionso, fAwhether the e\

nevertheless so relevant to the issue of consent that to exclude it would endanger the
fairness of the trialurelr  ar t i c| e 6 '°0Bvidenck thametohistestnt i on. 0
could be admitted.

Again, this was anajordeparturerfom the wording of the statute, effectively inserting a
new provisionnto it and going a considerable way to restoring the discretion of the trial
judge that Parliamertadsought to limit with the 1999 Act.

As applied by the courts, therefore, ection 3HRA amounts to an instruction ©
British judges to overturn clear words enacted by Parliamentand/or effectivelyto
add words to statute,where it is necessaryo give efect tojudge sinberpretation s
of the ECHR rights in the HRA, with only some limited exceptions.

tmaybear gued t hat thi s dlegslstivenaathoritpesausep Par | i a me
Parliament pacted (and has maintainegcton 3HRA, so that its effds throughout
the statute bookanbe seen as Parliamentds intent.

Even assumingthis to bethe casesection 3 is harmful to the balancebetween, and
respective roles ofdemocratically-accountable Parliamentand the judiciary. It
drawsthe latter much too far down the road of lawmaking, something judges do
not have thepopular mandate oraccountability to do in our democracy.The very
wide range of possible applications of the ambigwus ECHR rights, combined with
section 3, givesthe courts far-reaching power effectively to rewrite statutory
provisions agreed by elected representativesncluding by drawing on rulings of
the European Court of Human Rights We might approve of legislative changes
brought about by judgements based onextion 3.However, if we want such
alterations to, for instance,Acts of Parliament, we should be prepared to win the
argument in the democratic arena not havethese changemtroduced by judges
byt he back door o

103: R v A (No2) at [46], per Lord Steyn
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When democracy gets trapped between British
judges and Strasbourg: section 4 of the Human
Rights Act

In some cases wheBgitish judgeshaveruleda provision of legislatiorread in the
ordinary way,s incompatible with ECHR rightshey have not felt abléo use sction 3
HRA to mould that legislationnto compliancewith their interpretation of the
Convention.

As described aboveyherethis concerngrimary legislation(mainly Acts of
Parliament}he higher UK courtsnay, undereaction 4 HRA,issueadec | ar ati on o
i ncomp a batweenltbilegisfation andECHR right(s) in question.

Under the iman Rights Actdeclarations of incompatibility have no obligatory effects.
They do not affect the validity or operation of the legislation declared incompatible.
Neither the Government nor Parliamenbbliged todo anything in respons&he main
legaleffecti s t hat t he 0dfa amnending tte celevatggisiatorcby d u r e
remedialorder, contained inestion 10 and Schedule 2 HRA, bew®available to the
Government. Th&overnmenthowever does not have to uskem

Betweenthe entry into force ofection 4HRA in October 200@ndNovember 201,119
final declarations of incompatibilitweremade'®* Despite the fact thahe Government
and Parliament we under no obligation to change legigla to comply withthese
declarations, in every cabar onethe legislation in question wadtered(or, in a couple
of instances, the Government is@ntly seeking its alteratipn®

In some casethis mayplausiblybe becausParliamentnd/or theGovernmenagreed
in principle withthe changetHowever,such support ifar fromapparentn someof the
responseto declarations of incompatibilityrhe following two judgements are
examples otthesedeclarationsmade by UK courts under the HRA.

104 HC Deb 26 April 2011, cc144¥¥49W; HC Deb 6 September 2011, c383W; HC Deb 24 November
2011,cc573W6 74 W; o6final d in that the declarations were |
195 |bid. The one exception is the disenfranchisement of convicted prisoners, declared incompatible by

the Scottish Registration Appeal Court (following the judgement of the European Court of Human Rights

in Hirst (No. 2)); here, the Governmenthas merelai d t hat it is fAconsidering a
prisoners6é voting rightsoé (HC Deb 26 April 2011, «c
already been altered or was in the process of being altered when the declaration of incompatibility was

made.
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Immigration and public assistance with
housing z Morris

The Housing Act 1996cludes provision othe duties of local authoritide persons

who are homeless tinreatened with homelessnekscal authorities have a duty to

secure accommodation foe@ple who are homelessamcave a fdAprAmengi ty neec
those groups of people who have a priority need under the Act are those wihibhjve

or would be expected to liweith, dependent children.

However, gction 185 of the 1996 Act provides that logathorities do not have this

duty towards fdna person from abroad who i s i1
185 states that this incl udesunlesshgpoeshes on @A subj
falls into a class of persons set down by the @uwvent by regulation®\ person

Asubject to i mmigration controld I s anyone \

UK under the Immigration Act 197This is everyone who is not a Britisktizen,
subject tocertainexceptions (a key one being mary circumstances;itizens ofother
European Union countrigs

Under gction 185 of the Housing Act 1996 Government can also set down by

regulations further categories of persons, whahatsubject to immigration control,

who will fallunderthedei ni ti on of @Hdna person from abroad
assistanceo.

Finally, section 185(4pf the Actstipulatel that a person from abroad who sva

ineligible for housing assistancewdd notbe taken into account for the purpose of
deteerminingwhether someone else svhomelessorldea A pri ority needo for
accommodationThis wouldapply, for instance, where a dependent child was, or would

be, living with an adult, where the adult was eligible for help with housinghe child

was fia mabroadinn eflriogi bl e for housing assistanc

Indeed, this was the situation with regard to Sylvianne Mdviasris was from

Mauritius, in the Indian Ocean, but was a British citizen by desgedér UK law In

April 2002, Morris and her young daughtame to the UK, and were given leave to

enter as visitorsThis leave expired in June 2002, but they did not depart the country
then. Instead, Morris applied for a British passport on the grounds that she was a British
citizen, and this was granted to h&t this point,though her daughtewas recognised

asa citizenof Mauritiusonly.*® Morris and her daughtetasyed with relatives until
August 2002, wh e ntoMtahem stagh@reanydangetMorrisghieru s e d
applied to thea r elacél autlority (Westminster City Councifpr housing.

196 Subsequent to the facts that formed the basis of the court judgerMmtis, Morri s6s daughter
also recognised as a British citizen.
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Westminster City Coungihowevery ef used Morri sbés applicatio
shedid nothave @ p r i o r i Tthig wan leeeadse, under theusing Act D96, her
daughter was aimpigratiecnecantrafl sailbd ewds tmot i n a ¢

persons set down by the Government as nevertheless being eligible for housing
assistancé the maincategories here being refugees and those with indefinite leave to
remain in the UKwhere thateaveis notconditional on not havingecourseo housing
assistancandcertainother statavelfare provisionOther thariving with her daughter,
Morris had nagrounds for establishing a priority need for accommodation.

Morris took Westminster City Council to cawand ¢aimed that its refusal, under
section 185(4) of the 1996 Adb treat her as having a priority neadlated her right
under Article 14 ECHR taken with Article 8 ECHR.

As noted above in relation to t&haidancase, Article 14 ECHRiates : A T h e
enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national ryinori
property, birth or other status.

Article 8 ECHR gives everyone a Aright to
home and his correspondenceo, sdedrijbedct t o s
in vague terms.

Also as noted above, whithe European Court of Human Rights has ruled that Article 8
ECHR does not confer a right to have oneos
authoritied”’, the Strasbourg Court haatedthat Article 14 ECHR applies wherever

the facts athesambi ibabf wi €Coanmebnti on righ
Ailinkedodo to the XRutanathersveythedrohisiiorcoi a ri ght .
discrimination on the grounds referred to in Article 14 can apply in matters that are not
actually a per $a Godventioniargcketbut ara singply assoniated

with that right.

Under the ECtHROGs jurisprudence, Article 1
refers to i f that discrimination does not
A r e as celat@rishipeof proportionality between the means employed and the aim
sought to'e realisedbd

In its 2005judgement ifMorris**°, the Court of Appeaheld thatsection 185(4) of the
Housing Act 1996 wasoti ncompati bl e with MaoderArtsl®ds r i gh
8 ECHR taking that articleon its own*'* In other words, Article &self did not give

Morris a right topublic assistance with housing for herself and her daughter.

197 Marzari v Italy (dec.), no. 36448/97, 4 May 1999

198 petrovic v Austria28 February 1998, §§22 a8, Reports1998i|

109 1bid, &30

10- R (on the application of Sylvianne Pierrette Morris) v WestmirGitgrCouncil and the First
Secretary of State (No. B005] EWCA Civ 1184, [2006] 1 WLR 505

11 bid at [18], per Lord Justice Sedley
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However, in accordance with Strasbourg jurisprudgthesCourt of Appeathen held
thatecti on 185(4) came within the Aambito of
Article 14 ECHR. This was because it prevented Morris from benefitting from the

Housing Actdés provision that typikally ensul
with dependent children, which the codecided wasa legislative policy of preserving
family |ife or the homel essbd

Morris claimed that, contrary to Article 14 ECHRetliscriminationcreated by section
185(4)was based on grounds of nationa(itye nationality of her daughter), whiafas
covered by the pha sational origi in Article 14.

The Government, on the other hand, argued thegctfon 185(4was held to come

within the ambit ofArticle 8 (somethingt argued againstthe discnnination wasased

on complex groundmcluding habitual residence in the UK and the nature of the

d a u g himnmagratos status. Taking intaccount regulations madbg the

Governmentunder gction 185, it was not simplythe casethdét o se fAsubject to
immi gr at i oinn theonaii, thase without British citizenslhiipvere ineligible

for housing assistanceefugees anthanyforeign nationalsvith indefinite leave to

remain in the UKfor instancewould qualify for such supporBy the same token

many British citizens from abroad who were not habitually resident in the O#ldhvbe

ineligible for housing assistance.

However, dawingontheopee nded natur e of Arohwhichite 1406s | i
is unlawful to discriminatdthe list finisheswhi or ot h & a pesd)h éhé aowto

held thatwhatever the ground of the discrimination, it would require some objective

justification.

In terms of whetherextion 185(4) had Aegitimate aind and was proportionate to that

aim,the Government gued thathe provisiorhelpedtoc o mp | et e t he UKGOs sys
immigration contral The Immigration Rulesadopted under the Immigration Act 1971

includeda provisionpreventing the entry or continued residenca abrnational child

who could not be acoomodated without recourse to pubflimds.The court received a
statement from a seni ort hWhiGoevhearlnlmeonftfd sc iianhmiy
policy is that those who have not established a right to remain permanently in the UK,

who are settled lne on an undertaking that their relatives will support them, or whose

entry is conditional on them not having recourse to public funds, should not have

welfare provision on the same basis as those whose citizenship or immigration status

gives them an entédment to benefits when in neddenying access to certain benefits

and to publicly funded housing provision for those who are subject to immigration

control helps protect public resources and strengthens immigration control by reducing

the incentive for pople to come to Britain for the purposectziming benefits or

servicesl t al so encourages people to r¥gul arise

H2- Morris at [25], per Lord Justice Sedley
13- |bid at [38], per Lord Justice Sedley
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However, focusing on the situation of
contol has no | egitimate b¥aencethg difarentiad | |
treatmentpplied by sction 185(4) ta British citizen with a dependent child subject to
immigration control, where both are habitually resident in the UK, rulasito be
incompatible with Article 14 ECHR read with Article 8 ECHIFRand a declaration of
incompatibility was issued in relation $ection 185(4)*°

This judgement highlighted severakey problems with Article 14 ECHR and its
application by the courts.

Firstis theexpansionisapproach to Article 14 pursued by tBaropean Court of
Human Rightsandnow followed by British courtsArticle 14 is not writterso aso
create a frestanding rightagainst discrimin&bn; it only prohibits discrimination in
implementing the other rights and freedoms set out in the E@dRan be seen above,
however the Strasbourg @urthasgone some way to fashioning a fig@nding right

out of Article 14, so that its prohibitiorf discrimination applieto some matternsot
otherwisecovered by the other rights and freedoms in the Convention.

Secondlythe drafting of Article 14 seems far too opamdedwhen it comes to the
groundson which it isunlawful to discriminateDiscrimination on the basis ohg

Aist at us 0 coulfl pontigdlyeamswathin the scope of Article 14t would then
be for judges to decide whether that discrimination was justified. A better approach
would be toagreethose grounds on which society thoughwas, as a rule,
unacceptable to discrimate,and to setheseout exhaustively.

Third is the highly subjective nature of the test as to whether discrimination falling
under Article 14 is justifiedThis mirrors the highly subjective test applied under other
Convention articles when decidingwhé er a restriction on
a fl egi t Thm@urteof AppgeaimdMorris did not think there was a justifiable
link between on the one handhe ains of combating illegal immigration angrotecting
UK public money fronthose oming to Britain f@ the purpose of claimgbenefits

and ontheotherse ct i on 1 85 (ohpuble housng asgistarmas iiafeected
British citizendsliving in the UK However, it is plain that such a restriction can help
combat theseseriousimmigration problems, and that it is perfectly reasonable to
refuse to grant publicsupport with housing on the basis of someone who should
not even be in the countryor whoseright to stay hereis conditional on them not
drawing on public funds.

14 Morris at [45], per Lord Justice Sedley
115 bid at [54], per Lord Justice Sedley
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However, the judgement Morris was soon after followed by the ruling of the High

Court inR (Gabaj) v First Secretary of Stateé Under the Housing Act 1996, a person

who is homeless or threatened with homelessndss o0 has a Apriority ne:q
accomnodation if they live with, or would be expected to live with, a pregnant woman.

Gabajwas a British citizemut his pregnant wife was not,andshas fa person fro
abroad.inel i gi bl e f or umdersectioni8p othesHousisgtAatue ® O

section 185(4), therefore, Gabaj could not establish a priority need for housing on the

basis of his wife.

Following themainreasoning of the Court of AppealMorris, the High Courtn

Gabajdeclared sction 185(4) to be incompatible with Article 14 HR taken with

Article 8ECHR  to the extent thatitrequired pr egnant member of a Br
householdvho was ineligible for housing assistartode disregarded when

determining whether the British citizésada priority need for accommodationhere

both people wer habitually resident in the UK.

In response to these declarations of incompatibility, théhen Labour Government
brought forward amendments to the relevant provisions of the Housing Act 1996
which were enacted as part of the Husingand Regeneration Act 200&nd which
entered force in 2009.

Now,a fiperson from abroad who is ineligible f
1996 Actwill be taken into account when determining whethea person who is

eligible for housing assistance and neubject to immigration control, or a person

who iseligible for housing assistance, subjéto immigration control and is a

citizen of anotherEEA country*'” or Switzerland, is homeless and has a priority

need for accommodation.

18- (Administrative Court; unreported; 28 March 2006)
17 EEA stands for the European Economic Arghich consists of all European Union Member States
along with Norway, Iceland and Liechtenstein.
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The Sex Offender s Register z F and Thompson

Under the Sexual Offences Act 20@8]ividualsconvicted ofone of a range of sexual
offencesmustnotify the police 6 certaincategorie®f their personal informationat
certain times

The offender, within 3 daysf their conviction(though not counting any time in
custody, mustnotify the police of their namas it was on the date of conviction and as
it is on the date of notificationheir date of birthnational insurance numbédmpme
address on the date ajroviction and at the time of notificatipandthe address of any
other place in the UK they regularly reside or stdy

After this, within 3 daysof a changen their name ohome addressr their having
stayed at different place in the UK for at leaétdays within 12 monthshe offender
mustnotify the police othe new information and eotify them of the rest dhe
information aboveFurthermorethe offender is required to subrait the information
above within each year following the last tithey gavesucha notification.

Finally, under regulations made by the Governmesmgipowers granted bthe 2003

Act, the offender must notify the police before they leave the UK for a period of three
days or longerinforming them of the date of depare, the country (or first country) of
destination and point of arrival there, and, where known before departure, the identity of
the international carrier or carriexs beused ortheir journeytheiraccommodation
arrangementen the first night outsielthe UK theirintended point of arrival in
subsequent countriesttiey intend to travel to more than one foreign country,then
intended return date and point of arrival in the UK, if they plan to retimder the
regulationsthis information musbe notified to the police at the very latest 24 hours
bef or e t bdepadureffrenmtidedJi)pon return to the UK, if the offender has
not previously notified the police of their date of return and point of arrival in this
country,or has returnedt variance with the information previously given, they must
notify the police of the date of return and point of artivathin 3 days oftcoming back

The Sexual Offences AQ003(and the Government regulations on notifications
regarding foreign travikequiresall thesenotificationsof informationto be given in
persorby the offendeat a police station.

Section 82 of the 2003\ct sets downthe period different categories of offender are
subject to these notification requirementsbeginning with their conviction. For the
most serious sexual offences, where tiperpetrator has been sentenced to two and
a half years in prison or more the notification requirements apply for life.

18- 1n Scotland, further types of information must also be notified, but that was not a material issue in
this court case. In England, Wales and Northermahe| the Sexual Offences Act also requires the
notification of any further categories of information that may be prescribed by Government regulations,
which require the approval of both Houses of Parliament. At the time of writing, however, no further
catgyories of information have been prescribed.
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These requirements to provide certain information to the policefterereferred to
informally ascreatinga sex offenders registerSuchnotificationrequirements were
first introduced by the Sex Offenders Act 198iAd were built on by the Sexual
Offences Act 2003, which rigzedthe 1997 Act.

The obligation on sex t@nders to inform the police of where they are livamgl
stayinghelps prevent and detect further sexual offeilcaf$encespf coursethatoften
have devastatingnd longlasting consequencéar the victims.The information
submitted enablethe polie to identify andtrace suspected+afendersquicker,and
the knowledge of this mayetkeran offender from committing further sexual crimes.
Knowing the usual whereabouts of sexual offendéssunderpins work between the
police and other public bodi¢s monitor and reduce risks to the public.

The case oF and Thompsoarose from court challenges brought by a rapist and a man
convicted of indecent assault on his daugteth were given prison sentences of
sufficient length to mean that, under thex&d Offences Act, they became subjtect

the notification requirements for lif@hey challenged the fact that, under the 2003 Act,
there was no possibility of a review of whether they should remain subjecs&o the
lifelong requirements. They claimed tithis breached their right tespect for their
privatelife under Article 8 ECHR.

In full, Article 8 ECHR says:

A ( BEveryone has the right to respect for his private and family life, his home and his
correspondence.

A ( Bhgre shall be no interfence by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in
the interests of national security, public safety or the economiebeily of the

country, for the prevemn of disorder or crime, for the protection of health or morals,

or for the protection of the rights and freedoms of otbers.

In its 2010 judgemeft’, the Supreme Court fountitlat the notification requirements
interfered withs e x o f fighthodespctsfay theirprivate life. As a result, he
guestionwaswhether tle requirements wejastified under paragraph (2) of Article 8
ECHR. The interferencthey brought abowvas clearly in accordance with the law (in
that it was set down by the Sexual Offea Act), andhe court ruled that it was in the
interests of the prevention of crime and the protection of the rights and freedoms of
others (the righto be protected from sexual crim&his meanthenotification
requirementh ad @Al e gt mate ai m

The court then considered whetherthe q u i r ietenferentes i6t h s ex of fender
right to respect for their privateliilgas finecessary i nUndertdee mocr at i
St r as b o ujurigpru@enaethis edtailsdeciding whethethe interferencés
Aproportionateo t o Iinipaticdlag thhe case coacereed ai ms pur s
whether the lifelong notification requirementsthe absence of a rigtd reviewof

those requirement®r individual offenderswere proportionate.

19- R (on the application of F and Thompson) v Secretary of State for the Home Dep§20m6ht
UKSC 17, [2010] 2 WLR 992
120+ |bid at [41], per Lord Phillips
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In assessing propionality, theSupreme Cous ought t o Owei ghod t he ¢
interference witts e x o f f e n grvatedif@againsthdvadlue of the lifelong
notification requirementwithouta right ofreview.

The courtruledthat the notification requireennt s wer e fAcapable of ca
interference W ofdex offendeisespeaally8vithregagdhtd tise eed

to give notifications in person at a police sta@droutmany types of travelvhichthe

courtbelieved e ads t os anmf’tidothird padias will become awareaf

of fender s conviction.

On the other side of the equation, the cstatedthati | f some of those wh
to lifetime notification requirements no longer pose sigyificant risk of committing

further sexual offences and it is possible for them to demonstrate that this is the case
there is no point in subjecting them toé.t
involved in visits to their local police stations in order to provide inforonagibout their

places of residence and their travel plEmsphasis added]'6®

Crucially, though, the Government arguedourtthatthe evidence showetlwas not

possible taconduct a reliable assessmehtvhether someone guilty of the mastrious

type of sexual offencéwho are thosesubject to the lifelong notification requirements)

posed a significant risk of 1@ffending.The court noted thato evidence had been

submittedo it showing that such an assessment was possible. However, it then ruled
(via Lord Phillips, whlbuncedantyexistbanthissadi ng |
render proportionate the imposition of naotification requirements fowiifeout review

under the precautionary principle? | do not believe that if@aphasis in origial]. *6*

His Lordship continued: Al think that it i
circumstances in which an appropriate tribunal could reliably conclude that the risk of

an individual carrying out a further sexual offence can be discoumtbeé exteri that

continuance of notification requirements is unjustifiedfemphasis added['® In this

opinionLord Phillipsdrewon the fact that there are othegal circumstances in which

the authorities have tmake an assessment of the risk posed by a serivudferder

such as whether to release them from prison on licenslether to subject them to
moreactivesupervision in the community.

However these are decisions about much more intensive control or manageraent of

offender than subjecting themttoh e Sexual Offences Actods not
presumably based on an assessment of whether a much greater risk to thexstblic

All else being equaldentifyingwhenthis greater risk is presewill be more feasible

as such a riswill require thepresencef moreweighty factorghat will bemore

apparent The 2003 Act 0s n o tconiparatieelsiigbtimcursienq ui r e me
into the lives of sex offenders, afapplied in isolationgim atalower level of riskto

the public As the Government in fact contended before the Supreme Coundyinot

be feasibleeliablyto determinen any oneserious sex f f e n d evhebher theya s e

pose this level of riskgiven thefiner distinctions and less apparent factors involved

12L. F and Thompsoat [44], per Lord Phillips

122- | bid at [43], per Lord Phillips
123 |bid at [51], per Lord Phillips
124 1bid at [56]
125+ bid at [57]
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In the langiage of proportionality, Parliament has decittedugh the 2003 Adhat the
need to tackle the risk to the public posedrianyor all serioussex offendersvho are
not such a rislasto bein prison takenif relevantwith the lack offeasibility ofreviews
to determinavhether individual offenders pose this rigistifiestherelatively modest
interferencen the private lives o$erioussex offendergaused by the notification
requirements under the 2003 Act, as applied for life and without thetoigiéview.

Aside fromconcernverthefeasibility of reliable assessmerihe judgement i and
Thompsorcatapultgo the fore withoutan answerthe question of what level of rigk
the publicjustifies subjecting a serious sex offender to théination requirements.

Under human rights jurisprudence, this is a classic question of proportiofalktyinal
guotation of Lord Phillips above indicates that 8wgreme Couibelievedsome risk
could exist but the notification rag@ements would benjustified

Lord Phillips did go on to say that, #fAéit i :
appropriately hi ¢*hitignbteriehadeiravhether thisreskeoldi e w o

relates to the level of risk itself or the burden of proof in shgwiat the riskloesnot

exist. They mayin practiceamount tomuchthe same thingrhekey wordin this

statementthough,j s 0 a p p& ydhighrlaysaper theypossibility glidicial

evaluation The danger is titthereview testandits applicatiorby public authorities,

could be successfully challenged by serious sex offetadose the courtsiot leasion

grounds of their ECHR rights.

Even ifthe review hresholdwas set high enough so that, in practieserious sex
offendercouldpass itand this withstood human rights challengas;h a move would
create a pointlegsrocedure absorbing scangeblic sectormanpower and money

Following onfrom its findings cited abovén F and Thompsothe Supreme Court

declared sction 8%1) of the Sexal Offences Act 2003 incompatible with serious sex

of fendersd Articl e 8 sitioM3l)impogedontloset o t he ext ¢
offenderdifelong notification requirements without a rigtatreview for individuals of

whether the requirementgere poportionaten their casé?’

The responsdo this judgementfrom Home Secretary Theresa Maywas,

rhetorically, blistering. In an oral statement to the House of Commfrs, May said:

AThe Government ar e ythat alpg b placehe tghtsoh d appal |
sex offenders above the right of the public to be protected from the risk of their
reoffending, but there is no possibility of
possible changes to thew in order to comply with the ruling?®

The HomeSecretary alsexpressed frustration withe operation of current human
rights lawmoregenerdly: It id time to assert that it is Parliamenat makes our laws,
not the courts; that the rights of the public come before the rights of criminals; and,
above all, that we have a legal framework that brings sanity to cases such asthese.

126- F and Thompsoat [57]

127- |bid at [58], per Lord Phillips

128 HC Deb 16 February 2011, c959
129- HC Deb 16 February 2011, c960

©
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Despite the fact thatministers had no obligation to do so under the Human Rights
Act, the Home Secretary announced that the Government would bring forward
amendmentsto the Sexual Offences Act 2003 so that it complied with the Supreme
Courtoés judgement .

In June 2011the Government laid before Parliament its proposals for the amending
legislation, which took the form not of a Parliamentary Bill bpt@posed remedial
orderunder gction 10 HRA:*®

Thisremedial ordewould insert five new sectisrinto the Sexual Offences Act
providing a right forserious sex offendets areview of their lifelongnotification
duties under that Act.

Such a review would take place upan application submitted by a serious sex
offender.Typically, an offender could only submit an application 15 years after being
released from custody in relation to their convictdfhere the offender wasderl8
years oldat the time of their conviiin, however, they could submit an application 8
years after being releasdfithe reviewwentagainst an offendend they remaied
subject to the notification requirementgpically they would not be able submit a

new application for review until @rther 8 years had elapséthis would apply to all
subsequent applications.

The review would be conducted by the police force in whose area the offender was

living. Within 14 days of receiving it, ¢hpolice would have to acknowledtgethe

offenderreceipt ofthereviewapplication They would also have 14 days to notify the

local probation board(s)he Governmentapartment dealing with prisons and certain

other bodiesncluding thelocal education authority, local housing aarity, local social

senices authority antbcal NHS trust(s)if they wished to obtain information from

these authoritieselating to the reviewkor their part, each of these bodies would be
obliged to pass on to the police dAinformat
applicationo, within 28 days of being noti
Following the deadline for these other bodies to pass information to the police, the

police would have 6 weeks to reach a decision on the reanevinform the offender of
theoutcome If they decided that the offender should not remain subject to the

notification requirements, these would no longer apply to the offender as soewrs
shereceived notice of the decision.

If, on the other handhe police decided thahe ofender should remain subjectttee
notification duties, they would have to inform the offendiethe reason®r their
decisionand tellthe offender thahe or sheould within 28 days, submit newritten
representations in support of their applicatiafier the deadline for further submise®
from the offender had expired, the police would have 14 dayads any new
submissios to the relevant public authorities identified above, if they wished to do so,
and these authorities woulldenhave 14 daytosendthe polie any information they

held thatthey considered relevant to thasswsubmissions.

130-In fact, this remedil order would only apply in England and Wales. Other changes to the Sexual
Of fences Act in response to the Supreme @umwurtos | uc
at the time of writingare being considered in Northern Ireland.
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The police would be required to make a final decision on the realegvnotify the
offender of the resultyithin 6 weeks of the deadline for the oftier to submit new
representations in support of their applicatidnder the Sexual Offences Act, there
would be no appeal against this final decision.

However, thgproposedrovisions do not make clear what the test wouldben the

police were decidigwhether or not an offender should remain subject to the

notification requirementd hedraft remedial ordesimply lists a range of factors that

the policewould havetdit ake i nto accounto, including th
offence, the periodfdime that hd elapsed isice the offence was committezhd any

convictions the offender ddor other sexual offence$heconceptot he #fAr i sk of

sexualpohsaeednoby t he offender is present, MfAsex
or psychological han to the public in the United Kingdom or any particular members
of the public caused by theéoffender o commit

However,it is notentirely cleawhetherthis would be the decisive factor a review
whetherthe onus wuld be on the offender to prove that theymidposea risk of
sexual harmor what level of risk would be required to support a police dectsiteep
the offender under the notification requirements.

This lack of clarity vould only exacerbate theotertial for court challenges against

reviewdecisions of the policérespective othe absence of a right of appeal against a

final police decisiorunder the proposed legislatiohh e pol i ce, | i ke al l ot
aut horitieso, edimé oftheHumandrihtsuAotdmein acsordance

with ECHR rights in the HRA, in the great majority of circumstantég means they

would have to balance the Article 8 ECHR right of serious sex offenders atferatm

of crime prevention antheright of others to be protectdcbm sexual crimeApplying

section 6 HRA, the courts could rule that the police had not conducted the balancing
exerciseproperly n an i ndividual 6s case

The Home Officéhaspublished an impact assessmastompanyinghe draftremedial
order, describing the policy options consider&lThis estimates that the cost of
reviews under the proposedssgm could be up to £1in an averaggear*?with each
review costingon averag€760 and absorbint3 hours of police time andi®ursof

ot her publ i c'*®fienders would riothe @sked tb cometribute to the cost
of their review™**

131 Home Office, Impact Assessment: Reviewing offenders subject to indefinite notification requirements
(Part 2 of Sexual Offences Act 200R)ne 2011
132. :
: Ibid, p.3
133 1bid, p.11
134- bid, p.13
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Government figures show that near the end of 2010 there were around 25,310 sex
offenders subject to the indefinite notification requirateén England and Walt%s,

and thatgiven theproposed restrictions on when they coapply for a reviewan
estimated maximum about1,2000ffenderswould be eligible for a review in an
average year. However, this average is calculated over a tepeyeat following the
planned introduction of the new system, while the impact assessment shows a sharp
increase in thestimatednaximum number oderioussex offenders eligible for a

review in the final year of thageriodi 2,048 bringing a maximuneog of reviewsthat
yearof £1.6m"*® This might be a more ecuratereflection of the scope ammbtential

cost of the proposed system further into the futMi@.eover this cost estimate does not
include anyallowance foresponding to court cases broughtiagithe policeover

their review decision§*’

Perhaps of even more concérihe fact that the Governmdikls unable to estimate

the proportion of reviews that would result in a serious sex offender being released from
the notification requirements® Furthermoret he i mpact assessment
been possible to assess the possible impact of ending notification requirements on re
offendingratee nd det ed®® i on rates. o

At the time of writing, it is not clear when the proposed new legislatitirberput to
Parliament foits approval.

Given the lack of an obligation to do so under the Human Rights Act, ky has the
Government movedto change legislationn response to some declarations of
incompatibility, when it made clear that it did not agree witht h e | findiggefs 6
aviolation of ECHR rights, or at leaststrongly argued during the relevant court

case that noviolation existed?

The answer may well be that it fear@dhallenge to the legislation in question being
brought before the Eup@an Court of Human Rights. If a British codeemedhe
legislation incompatible with Convention hitg (oftendrawing on ECtHR
jurisprudence)it seemdikely thatthe Strasbourg @irt wouldreach the same
conclusioni perhaps encouraged to do so byBhniish ruling. Moreover, as noted
above, the Ukhasan internationalegal obligationunder the ECHRo abide by
judgements ofhe ECtHR where it is a party to thesein question

In essence, the main problemBritain faceswhen it comes to human righs based on
the ECHR, both internationally and at home,is one ofjudicial interpretationsof
human rights that offend the common understanding of those rights, but which the
country is forced to accept.This appears to be a result oboth judicial activism

and the inherently ambiguous nature of human rights combined with the UK3 s
obligations under the ECHR.

135: Home Office Impact AssessmerReviewing offenders subject to inaété notification requirements
(Part 2 of Sexual Offences Act 2008)7

130 1bid, p.12

137- |bid, p.14

138 |bid, p.3

139 bid, p.14

S t
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The solution

The Prime Minister and some other Cabinet ministers, such as the Home Secretary, are

well aware that there is a problem with the way homghts are being applied. In

March 2011 the Coalition Government establish€bmmissioncomposed of

| awyers, an academic and a former <civil ser\
of Rihtso.

The Commi ssi onds t e resictive however,fagtheg stipulate ar e qui
I

1
that the investigation wil/ be into a Bil (
our obligations under the European Conventi
Commi ssion will al so lemeatationofehese bbdigatomse r at i on
and consider ways to promote a better understanding of the true scope of these
obligationso. Finally, the Commi ssion was a:¢
Government on the Counci |l Sotfr aEubrooupregd sC ofiuprrtooc, e
ahead of and foll owing the UKG6s Chairmanshij

of Ministers, November 201il May 2012

As described above, the UKOs obligation und:¢
of the European Court of Huan Rights, in cases to which the UK is a party, is clear
and unequivocal.

On the other handhe CoaltonGover nment has stated that the
pressing for significant reform of the European Court of Human Rights, building

on the reform process uklerway...We will be pressing in particular to reinforce the

principle that states rather than the European Court of Human Rights have the

primary responsibility fd'f protecting conver

| AAOAOOET ¢ OEA 5+60 OAI AOGEITO
the ECHR

It might be usefult this stagéo say a few words about t®uncil of Europe (CoE).
This is a separate entity to the European Urpoegating the latter and based on its
own treatyi the Statute of the Council of Europe, which was agreed in 1949 and
entered force the same ye@he UK signed up to this treaty, thereby joining the
Council of Europe, at the owis and has remained a maen ever sincel7 countries
are currentlymembers of the Coungivhichis based in the French city of Strasbourg.

140- HC Deb 18 March 2011, cc31\WE&WS. The members of the Commission are: Sir Leigh Lewis
(Chairman), Jonathan Fisher QC, ftita Howe QC, Baroness Kennedy of The Shaws QC, Lord Lester of
Herne Hill QC, Philippe Sands QC, Anthony Speaight QC, Professor Sir David Edward QC and Dr
Michael PinteDuschinsky.

41 HC Deb 18 March 2011, c32WS

142 |bid
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According to Article 1 of its Statute, he Counci |l of Euraopeds ai m
greater unity between its members for the purposafefjsarding and realising the

ideals and principles which are their common heritage and facilitating their economic

and s oci aThe npam degisiommsmlsng body of the Council is iSommittee

of Ministers, which consist®f a representative of tlgovernment of each member

country.Under the Statute of the Council of Europe, the Committee considers the action
required to furt her,andcenadbptuesotutiohscomihglyEur ope o
It does nathoweverhave the power to instruct natial governments pursue

particular policies.

Within the structuref the Council of Europe, member countries also negotiate
international agreements various topics, which they can subsequently sign up to (or
not). The ECHR wathe firstof these ageements, andurrentlyall Council of Europe
members are parties the ConventiorAs descri bed above, t
Commi ttee of Ministers has an integra
implementation of judgements of the European €ollHuman RightsAs stipulated
under the ECHR, the Council of Europe also funds the Strasbourg Court.

he Co
[ r ol

In describing its plans to seek refoaithe European Court of HumangRts, te
CoalitionGovernment refers tan existingCouncil of Europe procegsr suchreform.

In fact, the Court haalready seen significant changmser the past couple of decades.
The first wave of these changes was actually atamlitallyexpanding the remit of the
Courti allowing individuals to bring cases beforetiten mé&ing its binding
jurisdiction a compulsory part of adherence to the ECHiR. second set of changes
attemptedo deal with the practical fallout from this, whi¢dombined with an increase
in the number of countries signing up to the ECHRJ seetthe Strasbourg Court
overwhelmed with casapplicatiors. However thus farthesdatterchange$iave not
worked;at the end 0October2011 there werever 153,000 cases pending beéathe
Court,representing a huge backltdwtshowslittle sign ofsignificant eduction™*®

Spurredmainly by this case overload at the Strasbourg C@unhinisterial conference
of all the member countries of the Council of Europeistbed | nt er | ak en
Decl ar(aamedaftebhe meeti ngds | pickeldruarg2010i n Swi t z

This Declaration expresséigeii st r o n g ¢ of BOHR tcaurdiesto the
Strasbourg Courbut said hat new measures are findispen
i fi t

in order to, among other things, fAenabl e
adjudicate new cases within a reasonable time, particularly tboserningserious
vi ol ati ons paBweliadnoa ni en sguhrtes ot he f ul | and r aj

[implementation] of judgments of the Court and the effectiveness of its supervision by
theCommi ttee of Ministerso.

143- European Court of Human Righending @plications allocated to a judicial formatio@ctober
2011
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Despite theeasebacklog,the Declaration reaffirmed the commitment of ECHR
countiesto the right of individuals to take cases to 8teasbourdgourt (rather than
there being some intermediary body, for instance nationats;aleciding whether
cases could go to the ECtHRurrently, thee are around 800 million people living in
all ECHR countries put togethira rather large pool of potential claimari#uch
depend, then, on the rules governing whether the Strasbouugt @eas a case
submitted to it.

ltistheCounci | osécallEddmterlgkenfproacesdor reforming the ECtHRas
initiated by the Interlaken Declaratiotat the Coalition Government is focusing its
efforts on.

As noted above, h e Go v estatedmobjectivnc |l udes reinforcing nt
that states rather than the European Court of Human Rights have the primary

responsibility for p*Doawiegondtergusedontheent i on r i ¢
Interlaken Declarationhe Government hadsa referred to this principle as that of
6subsi:difdrsi tpad6t of the reform process, the

strengthening of the principle of subsidiarity; that is, that the Convention should
principally be implemented at a national leo¥t.

Lord Chancellor and Secretary of State for Justice Ker@leitke hasvr i t Then: i

key issue here is the weight decisions at a European level give to the strength of

domestic legal systenisand the extent to which they allow for genuine democratic

differences in national approach. | believe that it is primarily for national parliaments

and courts to protect the rights contained in the Convention. Strasbourg...should not step

in where cases have already been properly considered by independent)geputab

national court$’**® A more qualifiedposition wasexpressed by the Minister for Europe

in an official statemerdint he UK®&s ChaiCromanrcda Hi mfofEutrltoge 6 s
Committee of Ministers A Wher e Member States are applyin
effectively, thd St rasbourg] Cour¥¥ should intervene |

To begin with, it is important to recognise that there are already some restrictions
in the ECHR on the right of individuals to have their case heard by the European
Court of Human Rights.

Most of these restrtions are found iirticle 35of the ConventionFor instance e

Courtis only allowed to dealwithaeas e fAafter all domestic r eme
exhausted, according to the generally recognised rules of international law, and within a

period of six mothsfrom the date on which the final [domestitle ci si on was t ake:

144. HC Deb 18 March 2011, c32WS

145 HC Deb 4 March 2011, c725W

46 60ur courts, not EuDalpMad 88 Amii20t1 have the final say
147 HC Deb 26 October 2011, cOWS
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As the UKG6s Commi ssi on o n iAgticleB3b(L)lofthef Ri ght s
Convention provides that (unless they are ineffective) domestic remedies must have

been exhausted foge an application may be made to the Strasbourg Court. This is to

provide the State with the opportunity to remedy the matter itself. The Strasbourg Court

is thus intended mainly to be a supervisory Court of last resort, and the main

responsibility for eaforcing human rights is meant to be that of the domestic authorities,

who are in the best position to do®®: In other words, the Convention already
recognisesatleast o some extent, t haéandthispravisignl e of 06

has been in th€onvention fronits inception:*®

Furthermore, in other provisions that have been present since the introduction of the
Conventionanindividual applicatiorcannot beneardby the Courif the Court

considers t hatf oun desd dihacborlzhbeesit slcgess) dr that

it is Aan abuse of the right of individual

Article 35 ECHR also states, in a provisiagreed in 2004 and whidame into effect

in June 2010, that the Coumiust throw out an individuapplication if he Court
considers that the applicant frleassespacbot suf f
for human rights as defined in the Convention and the Protocols thereto requires an
examination of the application on the merits and provided that no cgsieenajected

on this ground which has not been duly considered by a domestic trjpomiasis

added]o

Nevertheless, lhe Interlaken Declarationd i d cal | f or ofitte st rengt he
principle of subsidiarityo.

As part of this, o tthtee DEfcal R adt ar cerc ofhisn wdietré sn g
of fact or national law [not ECHR law] that have been considered and decided by

national autorities, in line with its caskw according to which it is not a fourth

instance courfemphasis added]i g i vl effedt to the new admissibilityriteriond

thatcame into effect in June 2018nd toficonsider other possibilities of applying the

principlede minimis non curat praetdgthe court does not concern itself wittvial

cases] . o

Under the Declaratigrihough, the principle of subsidiarity also means that ECHR
countries should commit to Afully executin
ensuring that the necessary measur,es are t
and to Atakihg Couotéscloernel oping case

148 Conmission on a Bill of RightsDiscussion Paper: Do we need a UK Bill of Right&@gust 2011,

para 23

149 Before its abolition, the restrictions on admission of cases were applied by the European Commission
of Human Rights, as this was the body that recka@plications in the first place.
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The Declarationnvitedt he Counci |l of Europeds Committee
appropriateincam per ati on wi t h t thegJur@@0iihd nteasureso I mp | e m
set out in the Declaratiahat did not require amement of the ECHR. It also invited

the Committee of Ministers to initiate the drawing up of specific proposals that would

require amendment of the Convention, to be ready by June 2012, though this was

focused on establishing a streamlipedces for detemining whether case applications

to the Courtvere admissible, and on creating a futisienplified prac e d uar e 0

amending the Convention wheWNorefdrencewane t o A oOr ¢
made to inserting new criteria into the EClg&erningthe admissibility of cases.

Finally, the Declaration stated that by the end of 2015 the Committee of Ministers

should decide fAwhether there is a need for
t he Co uritwentonttahsagagtie Committee shltldecidebefore the end of

20191on whether the measures adopted have proven to be sufficient to assure

sustainable functioning of the control mechanism of the Conveprtiamly, the Court]

or whether more profound changes are nhecess:

In April 2011,another ministerial conference of Council of Europe countries was held,
this time in Izmir in Turkey. The conference producedizingir Declaration, which

was again prompted mainly by the continuing problem of case overload at the European
Court of HumarRights.The Izmir Declaration reaffirmed the principles and actions
agreed at Interlakemhile sayingthat further measures were required to maintain the
Afeffectivenesso of the ECt HR.

Whil e noti ng a caspapplications hag beproaladtbyythe ECtHRr

since the Interlaken Declaratianh e | zmi r Decl aration said tha
Afadmi ssi batetgncessent aal t ool i n managing t
giving practical ef f ec, andinwutedthd @nmjtteeioh ci pl e of
Mi ni sters Ato initiate work to reflect on pc¢
criteria more effective and on whether i1t w
The | zmir Declaration al so fdiesnrelatedd®ds 0 t he ECt

asylum and immigration, tassessnd take full account dhe effectiveness of domestic
procedures and, where these procedures are seen to operate fairly asdpeithfor
human rights, to avoid intervening except in the most excepti@malmstaces
[emphasis added] o

On the other hand, the Declarat[E@QGHR fAstresse:
countries]providing national remedies, where necessary with suspensive effect

[suspending a decisiarf a public authoritypoefore a finhcourtruling is given], which

operateeffectively and fairly and provide a proper and timely examination of the issue

of risk in accordance withthe Conventamm d i n | i ght of the Court 6:
[ emphasi s added] o.

Finally, the Izmir Declaration invie ECHR countries, the Committee of Ministers, the
ECtHR and the Secretafye ner a l of the Counc+ietm of Europe
strategic reflections about the future role
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The first thing to note is that the Interlaken and Izmir declarations cannot bind

the European Court of Human Rights.The only thing that can oblige the Court to act
in a particular way is the Convention itsélhy dlusionin thelzmir Declaratiornto
Conventionamendmentghat wouldfurtherlimit the admission bcertan cases to the
Court is very inchoatewith suchchangs clearly notagreed among ECHR countrigts
thattime.

Even if theCourtchoossto actin accordance with the declaratiorsyill clearly
retain the power to overseational legal systems amttervenen matterst believes
concernECHR rights.

The Interlaken Declaration spoke abdw Court not getting involved in triviabses

This, of course, depends on the definitiortroiial, ard the ECtHR is starting from a
verylow baseForexample it hasheardcases (in which it has found violations of

ECHR rights) concerning an injunction against hanging clothes out to dry over a
courtyard®, and whethewidowersshould have been entitledttee twoyearWi d o ws o
Bereavement Allowance in the UR: Tests of triviality are, at least currently, for the
Cout itself to construe and apply, in much the same way that, underghesmadein
thelzmir Declaration, itis still for the Court to dade whether national procedures are
fair and respedtuman ights in asylum and immigration cases.

Moreover, thdnterlaken and Izmideclarationsnake clear that the flipide of
subsidiarityis that ECHR countries must diligently implement rulings of the Strasbourg
Court

In accordance with its terms mdferece, theU K6 s Commi ssi on on a Bil
publ i shed it stothe Gotemmentrorefarrd of the ECEHR in
September 2012

This included the r ecomuoseitscChairmaaship[ofthat t he
Committee of Ministers of the Couhof Europe, beginning in November 20fdr six

monthg to initiate atmeb ound programme of fundament al r
ensure thatitonlgealtwithiha | i mi t ed number of cases t hat
affecting the interpretation or application of the Convention and serious issues of
general i mportance. 0

In paralle] the Commission believedt fiessenti al to ensure tha

their national institutions legislative, executive and judicialassume their primary

responsibity for securing the Convention rights and providing effective remedies for

violations. Failure to put in place the necessary machinery for compliance should itself
constitute a violation of the Convention. o

150 Micallef v Mal, no.17056/06 15 October 2009

151 Hobbs, Richard, Walsh and Geen v United Kingdoos.63684/00, 63475/00, 63484/00 and
63468/00,14 November 2006

152 Available at:http://www.justice.gov.uk/about/cbr/index.htm
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The ECtHR has built up a very large bazfycase law that gives an expansive meaning
to the ECHR rights, so that these rights touch upon many details of public poiey.
Convention wouldequire amendmend ensure the Coudid not heacaseghatfell
belowtheimportancethreshold describeitt the recommendation of the Commission on
a Bill of Rights.

To avoid a legal messJl ECHR countries would have &gree taan amendment to the
Convention thalimited the type of casdabe Strasbourg Court dealt with. This means
obtaining the agreemeanf 47 governments to the change, which would then also have
to be ratified by all 4¢ountries often requiringhe approval ohational parliaments.

In advance of the UK taking its tuas Chairman athe Committee of Ministers of the

Council of Europ, theCoalitionGovernmensaid that itwould seek agreement from all

otherECHR countries 0 a fApackage of reformso of the S
would Aintroduce new rules orplagsraocedures to
subsidiary role whermember states are fulfilling their obligations under the
Convenitheen®overnment 6s aim was twfECHBRecur e a 0
stateoonthereformat t he end of t bféthe CokdigeeirClodng r mans hi p
iwher e n agceensestmamgndhe ECHR'™

However, there is abig questionmark over how a Convention criterion that sought
to admit only the most important cases to the ECtHR would work in practice
assuming one wasagreed

Under the current Conventiom s the Court thiaapplies theadmissibility crteria for
casesThis approach woulthean thatfor examplethe ambiguous test for cases
recommended by the Commission on a Bill of Rights could be applied in ways not
intended by the UK, and the UK would have to acceat.instance, it is highlitkely
thatthe Court would have deembdth theHirst (No. 2) andChahalcasego havemet

t he Co msrecensmemdadst, and heard them anyway.

It is difficult to see how a sufficiently precise test could be formulatedothat, when

applied by the Court, it ensuredthe Court only focused on the most serious alleged

human rights violations1 in essence, violations that wergrave enough to bdairly

obvious to most people. This iparticularly sogiven the activist naturethe Court

has displayed, with its expansive application derms in the Convention. As for the

Courtodés huge case backlog, that has not st o]
continuing to intervene in recent years in relatively unimportant claims.

In fact, any method of deciding whether or not the ECtHR should hear a case, in

which that decision was outside the UKO6s cor
outlandish rulings of the Strasbourg Court.As much as anything elséjs isabout

theinherently ambigous nature of the ECHR rights, as well asvirgy wide scope the

Strasbourd@ourt hagyivento them.For example, &iolation of heright to free

electionsmay on the face of it be extremely serious,iblatoks rather different ithat

violation concensstoppingconvictsvoting whilet h e pehindebarsWhat some may

regard as serious breach of ECHR rights may be entirely in line thitserights

according to mainstream British opinion.

153 HC Deb 26 October 2011, cOWS
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Instead, to ensure thatthe Strasbourg Court did not impose a the British people
interpretations of human rights that offended their common understandingof
those rights, the democratally accountable UK Parliament® should begiven the
power to overturn such ECtHR judgements directed at the UK'*®

To be legain international law, this right for Parliament wotldveto be recognised in
theECHR

This would clearly represent a major amendment t&€threvention which would have
to be agreed by all other ECHR countries.

| £, des p.ieffoets, otHereECHRKI@ates werenot willing to acceptthis
change to the Convention, the onlyiable option would be for the UK to extract
itself from the jurisdiction of the Strasbourg Court altogether.

Since 1998, the Convention has required countries that are party&Gitfe to accept

the binding jurisdiction of taStrasbourd@ourt. Therefore, if the UK wanted to remain

party to the rights anddedoms set out in the Conventihbut not be subject to the

ECt HRGOs i nterpretati oniswoodnedthecoaggememtofght s an
all other ECHR states to this new arrangement.

If this agreementcould not be obtained the UK would need to withdraw from the
ECHR to prevent itself being bound byperverserulings of the Strasbourg Court.

Article 58 of theECHR ckarly provideghat a country that is party to the Convention
can withdraw ifitwishesi t j ust needs t oThgreaenofnesxor mont h
other legal sanctions; withdrawalould be entirelydwful.

Following any of these reformsthe UK would be free democratically to determine
its laws and policies, with respect for human rights, without thécuropean Court of
Human Rightsimposing itsown 1 often strangeand damagingi ideason this
country.*

154 This power would be entrusted to the House of Commons specifically, as the elected Chamber.

15 Given the objectionable judgements that hdxueaay bea levelled at the UK, this powevould need

to apply both to future rulings and those already handed down.

156 Clearly,before embarking on these reforms a democratic decision would have to be taken about

whether the UK did wish to remain boung these rights and freedoras they are set down by the

ECHR(including the Protocols the UK has signed up to). This includes, for instance, the absolute

prohibition of the death penalty in all circumstances.

157- Article 58(2) ECHR says that withdrawfabm the Conventiofi s hal | not have the eff
the High Contracting Party concerned [in this case, the UK] ftewbligations under this Convention in

respect of any act which, being capable of constituting a violation of such obligationisavealyeen

performed by it before the date at which the denuncidtiat is, withdrawalpbecame effective.The

effect of this provision in practice is not entirely clear. It seems the UK would have to abide by ECtHR

judgements regarding British laws/poli es t hat exi sted prior to the UK®6s
However, it would seem absurd for the UK to be obliged to pursue general policies called for by ECtHR
judgements (such as giving convicted prisoners the afiie)it had withdrawn. General poles

foll owing withdrawal would surely be acts subsequer
therefore be outside the scope of the UKd&éds Conventi
at the obligations of the state concerned tolwaarticular individuals who claim that their rights were

breached before the state withdrew from the Convention, providing that the state must still, where

relevant, restore and/or compensate those individuals for a breach of rights found.
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UK withdrawal from the E CHR z what happens
next ?

A British Bill of Rights

For the sake of analysis, let us assume that the UK did withdraw from the ECHR.

This movewould certainly not require this country to abandon human rights of
the kind enshrined in theConvention.

Instead, the UK Parliament could enactsuch rights in a new British Bill of Rights,
which would replace the Human Rights Act.

It was, of course, a Conservative manifesto commitratthie 2010 General Election to
replace the Human Rights Act owfreedomsa UK Bi | |
from state encroachment and ®€hcourage great

The British Bill of Rights should include the following changes compared to the
Human Rights Act:

1 While many of the right# enshrined would be treame or very similarto those
found in the ECHR text, the Bill would not give effect to theConvention itself
or the jurisprudence of the European Court of Human Rights(or other
Strasbourg bodieshecause e would no longer apply to the UK.

Even so, some British judgesght still look to Strasbourg case lawvith all its
flawsT to determinghe meaning of similar rights the British Bill of RightsTo
discouragehis, the Bill couldexplicitly assert that the rights it upholds are British,
and autonomous from theCHR.

The British Bill of Rights could also set out basic individual responsibilifiéisere
was sufficient agreement on their contavitjch would be taken into account when
construing ané@pplyinghuman rights.

1 The Bitish Bill of Rightswould mainain theobligation onthe Government, when
presenting ay Bill to either House of Parliament, state whether or not the
Government believed the provisions of that Bill wereompatible with the
human rights recognised by theBritish Bill of Rights.

18- Conservave Party,An Invitation to Join the G@rnment of BritainApril 2010, p.79
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The Bill would also introduce aew obligation on the Governmentwhen laying
beforeeitherHouse of Parliamera piece of subordinatedislationthatrequireda
resolutionof approvalof that Houseor which amended primary legislation to
state whetar or not the Government believed the provisions ofghbordinate
legislation were compatible witihhe human rightsn the British Billof Rights The
Government has been making thesatements in practice alrea@ggardinghe
rightsin the HRA), butthe British Bill of Rights wouldensurehis continued.

1 The Billwould remove the duty on UK courtsitdgerpret and apply legislation in
compliance with human righilke icourftagd as i
ordinary rules of legislative interpr etation would apply. For example, gnuine
ambiguityin legislationcould be resolvedh favour of an interpretation that adhered
t 0 | wahgepetisn®f human rights

Some British judges might stitle inclinedto changehe effect of for instanceclear
wordsin Acts of Parliamento applytheir own constructions ohuman rights.
However, this would clearly be against the will of Parliamgmwen the repeal of
secion3HRAI ndi cati ons of Parliamentds will ¢
Bill of Rights stating that certain courts may issue a declaration of incompatibility
(see the bullet point below)tifiey deem a provision of primaoy certain
subordinatdegislation to contravene human rights, an ordinary reading of that
legislation The Bill would establish a system in whiolthenthey believed alear
provision of legislatiorthat had been approved by Parliament was incompatible
with human rightsthe courts would refer the decision alterationof that

legislationto the democratically gtimised legislatureMost if not all British

judges are likely to respect this settlement.

f The same UK court® when interpretingrimary legislation (including Acts of
Parliament)would be authorisedissuea d ec | ar at i on oiffthey nc omp a
deemed the relevant legislation to be incompatible with human raghtn
ordinaryreading of that legislatiofThey would also be able tssue a declaration of
incompatibilityif they deemed subordinate legislation, on an ordinary reading, to
violate human rights, and primary legislation (agagad in the ordinary way
prevented that violation being removéd now, such declarations would not affect
the validity or operation of the legislation in question.

Unlike with theHRA, thosecourts couldalsomakea declaration of incompatibility
in relation tosubordinate legislation hat had beenapproved by a resolution of
each House of Parliamentor, where relevanty a resolution ofhe House of
Commony, if they judged that legislation to breaalniman rights, when read in the
ordinary way These declarations would alsa adfect the validity or operation of
the legislation in question.

159 Technically, this latter kind of subordinate legislation is itself classed as primary legislation under the
definitions set down by the Human Rights Act.
160 The High Court,ts Scottish equivalent and above
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These provisions on declarations of incompatibility wdagdombinedwith an
authorisation fothe courtsasis currently within their poweto strike down all
other kinds okubordinate legislatignf they believed it breached human rights
(though this would be determined on an ordinary reading of that legislation)
However, in case Parliament disagreed whénway human rightdiad beerapplied
by the courts in these circumstances, the British Bill of Rights would allow the
Government to present to Parliamentshbordinatdegislation that had beenled
invalid, in the same or amended foramd this woulde reinstated if approved lay
resolution of each Hous# Parliament.

Subordinate legislation approved by resolution in Parliamfehsupplements

Acts of Parliamentin a way that haslearly received the approvalbfh e nat i on o6 s
elected representaés It shoutl notsimply be struck down on the basis that judges

do not believe it conforms to human rights.

1 The British Bill of Rightsand accompanying reformguld introducenew
provisions on the legislative effect of declarations of incompatibilt

Where a final declaratidff had been issued, tiBitish Bill of Rightswould oblige

the Government, within 210 days of the declaration, to lay before Parliament a
(published)written statement setting out the precise changes to the relevant

legislation that would, in th&overnmeri s o pi ni on, make that | eg
compatible with the construction of human rights set out in the judgement

concerned. This statement would also have to include an explanation of the

legislative provisions at issue,thecqurtt d ge ment and t he Gover nme
on the matter.

The Standing Orders of the House of Commons could be amended in piarallel
include specific rulesegardingdeclarations of incompatibility

181 There will be some pieces of subordinate legislation that, because they amend primary legislation, are
themselves classed as primary legislation, but which will not have been approved by a resolution of each
House of Pdiament (or of the House of Commons alone), due to the procedure set out in their parent

Act. Already under the Human Rights Act, the courts cannot strike down these pieces of legislation on
grounds of human rights incompatibility, and this would remiaéndase under the British Bill of Rights.
However, the British Bill of Rights would introduce strengthened human rights safeguards in the event of
judicial declarations of incompatibility, which could be made in relation to these pieces of legislation.

182: That is, one not subject to an appeal.
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The Standing Orders/ould provide that whe the Government, in its statement
required by thdritish Bill of Rights, hadnot said that it intended to bring forward
the legislative changes concerned, or where the Government had said it would bring
forward those legislative changes but hadpretentedthem within a year of the
statement, the Official Oppositipar any Member of Parliament supported 991
other MPscould, within 50 daysof the statemer(ivhere the Government had not
said it was bringing forward its own legislat)arr afterthe passage of a year
following the statementhere the Government had not presented its promised
legislation), bring forward legislatiothat would make solely thehanges the
presentereasonablyelieved were necessary to remedy the human rights
incompatbility asserted by the court judgeméfit.

Wherethe legislatiorproposed under this rukeas a Bill,a Second Readin®

debate would take place on this within 30 days of its presentatitie HouseThe

MP in charge of the Bill would also be allowed tove a motion, should the House
give the Bill a Second Reading, setting deadlines for the completion of all
subseqant stages of the Bill in the House of Commons. All consideration of the Bill
on the Floor of the Hougas opposed to in committeghere tine is not at a

premium) would come out ofime for Government business

Where the legislatiodeclared incompatible by the courts vgabordinate
legislationapproved bya resolutiorof each House of Parliaméfi the British Bill

of Rights would empowemgy MP to makeeplacemensubordinate legislatiqror

to repeal the legislation declareccampatible following approval of that
replacementegislationor repeaby a resolution of each House of Parliament.
Alongside this, te Standing Orders of the Hausf Commons could provide that an
MP maybring forward a proposed new piece of subordinate legislé&ioa
proposed repeal) under the conditions described alwhere the Government had
not brought forward legislation in response to a declarationcompatibility). This
proposawoul d t hen be subject to the usual pr
of such legislationi debate in a committee followed by a decision on the Floor of
the Housdthough a longethanrusual debate in committee could bewed). The
Government would be required to make time on the Floor of the House for a
decision on the proposaifithin two weekf it being debated in committee.

All of these provisionswould be in contrast to the Human Rights Act, which
places the Govenment under no obligation to respond to declarations of
incompatibility.

183 The Speaker of the House of Commons would decide whether or not it was reasonable to believe that
the proposed legislation was confined to remedying the human rights incompatibility declared by the
judiciary.
As noted above, Second Reading is a House of Pa
principles.
185- And the court did not believe that primary legislation prevented the removal of this subordinate
| egislationés incompatibility.
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To ensure the courts did not trigger this process on numerous occasions over the
same matter, the British Bill of Rights could badges from making a declaration

of the same ioompatibility within18 monthsf the most recerdeclaratioron that
subject(except where theglecidel to re-issue a declaratiomfterhearing an appeal
against iJ.

1 The British Bill of Rightswould remove the power for the Government, in response
to a declaration of incompatibility, to ameAdts of Parliamenwithadé r e me di a |
o r d appréved bya singleresolution of each House of Parliameyart fromin
cases of urgency.

In cases of urgency, the order could be made by the Government but weeild ha
be approved bg resolution of eacHouse of Parliament withi#0 days(not

counting Parliamentary recesses)ts being made for it to remain in force. The
Government would have to lay the order before both Houses on the same day as
making it, or,where either House @anot sitting that day, the first day that House
sat after the ordewas made.

The British Bill of Rights would provide that if a House of Parliament rejected a
remedial order, that order would cease to have effect a week the(eafiefore, if

the Government revokedetrlie), and the Government would be prohibited from
making a fresh order that was, in its substantive provisions, the same. Any further
urgentremedial order made by the Governmeraddresthe same incompatiloty
would have to be approved layresolution of eacHouse of Parliamemntithin 15

days of its being made for it to remain in force.

Changes t@n Act of Parliamenghould, as a rule, be subject to the same level of
Parliamentary scrutiny that was readrtoadoptthe Act in the first place ie. the
process for passingRarliamentary Bill This reform to the provisions laid down by
the Human Rights Act would not cause a great practical probleesponding to
human rights judgementap toNovember2011, the power to pass remedial orders
had only beeninvokedthree timesn response to declarations of incompatibjlity
whereas 1%inal declarationiadbeen mademoreoverpne of those remedial
orders was made using the urgent procedfire

186- HC Deb 26 Apil 2011, cc144W149W; HC Deb 6 September 2011, c383W; HC Deb 24 November
2011, cc573W574W. The remedial orders (or proposed orders) are: the Mental Health Act 1983
(Remedial) Order 2001 (made using the urgent procedure); the Asylum and Immigratiomé€ntezt
Claimants, etc) Act 2004 (Remedial) Order 2011; and the proposed Sexual Offences Act 2003 (Remedial)
Order.
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1 Under te British Bill of Rightspublic authorities would still be under general
duty to abide by human rights.*®’

However this duty would not apply & public authoritycould not act in accordance
with human rightslueto a provision of primary asubordinée legislation on an
ordinary reading of that legislatioffhe dutywould also not applif a public
authoritywasgiving effect tq or otherwise acting on the basis afprovision of
primary or sibordinatdegislationthat, on an ordinary reading, wasticompatible
with human rightsincluding where the intentiobehind andappearing irthat
legislationwas to give the publi@uthority the discretion tperform the act in
guestion

A key changdnerecompared toection 6HRA is thatwhen applying thisest the
courts wouldhave togive legislation its ordinary meaningot a strained or
amendedneaning as has happened unaetisn 3 HRA As well as better
upholding thedemocratiowill of Parliamentthis should increase legal certainty for
public autlorities, significantlyreducing theineed to seconduess the possible
interpretations of legislation that might banded down by the courts.

Legal certaintys alsothe rationale for including thgrovisionsof subordinate
legislationin the exemptiorior public authoritiegrom theduty to abide byiuman
rights something the HRA does not {lbonly applies an exemption in relation to
primary legislation) Thoughthe courts majn some circumstancé® empowered
to strike @bwn subordinatéegislationthey deem incompatibleith human rights,
public authorities should not be held in breach of the lavadomgdiligently
followed that legislation.

However the courtamightbe able to exercise their usual powers to require public
authorities to do (onotto do) certain things so as tdlzere tahe judicial

conception of human rightsy cases whera courtstruck dowrthe subordinate
legislationupon which the public authority was actiddoreover,the dutyto abide

by human rightsnight apply wherghe subordinate legislatidyeing relied upon
could bestruck dowrby the judiciaryandwasmade by the public authority
guestionitself. In such a casehe public authorityvould havecontrol overthe
legislatiord s p r ¢owhiclewoubddmeed tawomgy with judicial interpretations of
human rights

While continuing to promote human rightsese reforms woulldelp public
authoritiesi such as our police, immigratiafficers,maintainedschools and local
authoritiesi get on with the job of providig excellent public services without
unwarrantedosts anabstacles.

187- 1t might need to be clarified compared to the Human Rights Act that the Government is not under this
duty when drafting and making primyelegislation (in particular primary legislation other than Bills) and
subordinate legislation that is laid before Parliament for its consideration. If the duty did apply to these
acts it could allow the courts to intervene in the legislative processmarhrights grounds, including in
relation to primary legislation and subordinate legislation subject to approval by resolution in Parliament.
The proper point at which the courts should exercise oversight of such legislation on human rights
grounds is a#ir the legislation has been adopted.
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1 There should be provision in the British Bill of Rigits genuinepublic
emergencies

The ECHR all ows countries, Ain time of war
the lifeofh e n ato disapplymostConventi on rights fAto the
required by t he e xkveneahenECHRsstatesfcanhohsespend t uat i o
the right to life (apart fromwvhen it comes tdeaths resulting from lawful acts of

war), theprohibition of torture and inhuman or degrading treatment or punishment

the prohibition of slavery, and the prohibitiohpunishment without lawAny

fiderogatio® from Convention rightgstablishedby the UK under tis provisionof

the ECHRcan be given effed¢h UK law as part of the Human Rights Act.

The British Bill of Rights could include a similppssibilityfor suspendinghe
application ofmost®® of the human rights itontainedto the extent that the
suspension was necessary to deal with a public emeyg

The initial suspension might emacted by the Government, Ithits suspension
(including, in broad termaneasureso be taken or not takeri by public
authoritiespursuant to the suspensjamould require approval byoth Houses of
Parliamenwithin a few daygo remainlegal This Parliamentary approval would
need to beenewedat leasteveryl0 dayqor atshortermaximumintervak, if both
Housesso resolved)until the suspension da@ontinuedawfully for 45 daysin
which case Parliamenbuald (on a Government proposalpported by both Houses
decide tancrease thantervak at whichParliamentarapproval was required, to no
more tharfour months

Whena suspensiofincludingthe measures to be taken by public authorities
pursuant to jtwas valid due to approval Barliament, th@ritish Bill of Rights

would expresslyprovide that theourts could not overturtinat suspensiorOn the

other handthe Supreme Counight be empowered to make a Aginding
declaratiorthat the suspensiomasnot necessary to deal with thablic situation

after hearing a challeng€&his would ensure further oversight of the suspension, but
would leave decisiomaking inP a r | i éamdsiTd hélgensure a proper check
onthe Executive the courts would & able tdhold public authorities to accouoih
human rights groundén the usual wayif they wentbeyond the measures

authorised under the suspension.

188 The prohibition of torture, for instance, should never be suspended.
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1 TheBritish Bill of Rights would necessitate limited amendments to the Acts of
Parliamenestablishingievolution in Scotland, Wales and Northern Irelafidas
theseActs make reference tine HRA (which would be repealed)

Throughouthis book, references ®arliamentandActs of Parliamenare tothe

UK Parliament in Westminstand its Acs. The HRA actually classifies Acts of the

Scottish Parliament and of the Wales &ladthern Ireland Assemblies as

subordinate legislation, and the devolution Acts make cleathtbéatevolved

legislatures cannot paksvsthatareincompatible with théeCHR rights in the

HRA. In practice, this means the courts can std&e/n Acts of the devolved
legislaturesecause thy do not complywith udge s 6 isoftEEHMRor et at i on
rights.

As part of thantroductionof a British Bill of Rights, thisarrangementnight be
revised so that the courts, instead of being able to strike dowaot of a devolved
legislatureon human rights groungdsould issuea declaration of incompatibility
(which would not affect the validitgnd operationf therelevantiegislation)if they
believedsuch amct violated the human rights in the British Bill of Righfs.
Proceduresould beput in placdan the devolved legislaturdsat wereanalogous to
theprocedural reforms the House of Commortescribed aboves appropriate
for responding to declaratisiof incompatibility made in relation to their Acts.

This changewvould bebased orthe same principléhatjustifies the courts being
unable to strike dowActs of Parliamenthey deem incompatible with human
rights the Acts of he devolved legislatures are passed by democratically elected
and accountable bodiesithin the powers accorded by Westminsgerd shouldot
therefore be torn up by the judicidsgcause they conflict with what judges believe
human rights to entail

Practically thesameBritish Bill of Rights could be introduced if the UK remained a
party to the ECHR after achieving the amendmemtbhe Conventionlescribed above,
allowing Parliament to overturn outlandish rulings of the European Court of Human
Rightsor withdrawing from the jurisdiction ohe Strasbourg Court altogether.

Whether bound by the Convention or not, this British Bill of Rights woulduphold
human rights in the United Kingdom, while respecting our democracy.

It is truethe Government codliseekto whip its majority n the House of Commons to
block legislationproposedn response ta judicial declaration that existiriggislation
violatedhuman rights.

1%9: The Scotland Act 1998, the Government of Wales Act 2006 and the Northern Ireland Act 1998.
170 As long as the devolved legislatures couldmdtthe UK in breach of its international obligations.
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Howeverrul es r e qui r(wherg theparty éeaddripsalo reoswhipheir

MPs to vote in a particular way) would be effectively unenforce@btmnvention

might be agreetietween the partidbatlegislationproposed in response to a
declaration of incompatibilityvould be subject to a free votem most caseghoughthe
Government wouldhave a clear viewrosuchpropo®d legislationincluding whethert
wasactually necessary to abide by human rigtasyl collective Government
responsibility would meaministerswould needto votewith the Government line in
Parliament ! Furthermore, in practice the Government might feel it had no choice but
to whip its MPdf it believed the proposed legislation undermihies legislative/policy
programmeand wa notneededo respect human rights

More importantlythough while theGovernment may exhort its MPs to vote for a
particular outcome, no MP can be compelled to vote one way or another. Ultimately,
each MP exercises his or her own judgement as an elected representative.

TheBritish Bill of Rights and accompanying reformoposed bove would ensure that

all judicial declarations ahcompatibility were given full consideratidrty Government

and Parliament. There would bpecial provision so that consequential proposals for

changes to the law could be considered by Parhaif@ad adopted, with sufficient

support) despite Government opposition. The profile of such rulings would be raised,

and if parliamentariangr another party hought the Governmentoés r e
declaration of incompatibility was inadequate, they conigke that case, armed with all

the necessary information. This could apply public pressure to the Government, and

voters coul d f acadamd Mddtedsintatheiroatirg interdions. i e s 6

In fact, it is likely that in at least some casies Government will be keen to change the
law to ensure it complies with human rights as applied by British courts. This is only
likely not to be the case when there are very good arguments against the change.

In essence, the British Bill of Rights wouldestablish a systenin which the

judiciary monitored compliance with human rights,but where judges believed

clear legislation approved by Parliament infringed those rights it would refer the

matter back to Parliament for decision.The question Parliamentwould typically

address is not whether human rights should be overridden by legislation, but

whet her the judgesod i ntwascorecet ati on of human

The fundamental justification for this systemi and what is wrong at root with
current human rights law1 is that we should have rule by the people (in general
through their elected, accountable representatives), not rule by judges.

1-In many cases the opposition party leaderships would also have a clear view on the proposals and
their Front Bench teams would be expected to vote accordingly.
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The drafting and application of human rights in lawlagie by fallible human beings;
their every word cannot liaken as incontestable. Applying particular versions of
human ridnts regardless of thegpinion of the community in which those rights have
force amounts to a dictatorship by judged the authors of human rights lavits.
undercuts the most fundamentadividual attribute of all, which is given expression by
democracy thateach person has an inherent digrand identity entitling them, as a
rule, to a say in how their community is rt/A.

Furthermoreparticular interpretations of human riglmsist conomand the confidence
of most of the people ithe community in which they aenforced or the whole idea of
human rightsnaybecome discredited.

Final decisions on the precise human right
representatives. Hementary democracy moderates any crude majoritarian impulses

that might arisé MPs would not curtail human rights just because it was convenient for

a majority of the populatigrwith the judiciary ready teound the alarm about such a

course of actionGreater Rrliamentary consideration of human rights could also inform

public opinion on this subject.

Would the UK have to leave the Council of Europe
if it left the ECHR?

As noted above, th@m of the 47countryCouncil of Europesiit o0 a cgleatesv e a
unity between its members for the purpo$safeguarding and realising the ideals and
principles which are their common heritage and facilitating their economic and social

p r o g rTkisisset down in Article 1 of the Statute of the Counciwfope.

Article 1 says that this airfishall be pursued through the organs of the Council by

discussion of questions of common concern and by agreements and common action in
economic, social, cultural, scientific, legal and administrative matters anel in th

mai ntenance and further realisation of hum

The main desiornrmaking body of the Councitis Committee of Ministersjoesnot
have the power tastruct national governmentsparsue particular policie€ouncil of
Europe member countries, though, have concluded meegtandingreaties between
themselvesn different poligy areas, of which the ECHR is arample.

Article3o0f the Statute of the Council of Europ
of Europe mat accept the principles of the rule of law and of the enjoyment by all

persons within its jurisdiction of human rights and fundamental freedoms, and

collaborate sincerely and effectively in the realisation of the aim of the Council as

specified in[Artice 1] . O

172 Though they may lose this engithent, for instace, if they choose to break the democratically
decided law of the community.
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Article 8 of the Statutallows the Committee of Ministers to expel a country from the

Council of Europe i f that c olfbenComnyttechims fAser i
made up of one representative of the governmeeadh Council of Europeountry,

with each representative holdingevote. The decision to expel a member stateaken

by a twothirdsmajority vote. To take account of any abstentions, those voting to expel

a country must also represent a majority of all the representatithe €ommittee.

There is no provision in the Statute of the Council of Europe that would
automatically meanthe UK had to leave the Council if it withdrew from the
ECHR.'"

The only way the UK could be made to leavihe Council is if its withdrawal from

the ECHR was deemed to be a serious violation of Article 3oftt@ounci | 6s
Statute by, at minimum, a majority of Council of Europe countries, whoactively
voted to expel the UK

By putting in place the British Bill of Rights described above and maintaimg its
time-honoured democracythe UK would be recognising and implementindiuman
rights for the people of Britain, even though it was not signed up to the exact rights
of the ECHR, as applied bythe European Court of Human Rights.

Theoretically,somemight arguehat, byleavingthe ECHR, the UK was not

coll aborating fisincerely aofurepdseai mvelfyo i:1
a ¢ h i egventer gnityfbetween its members for the purpose of safeguarding and

realising the ideals and principlesh i ch ar e t hei Atpeesemallon her i tag
Couwncil of Europe members are partythe ECHR, and ew countriestat wish to join

the Councilare required, as a matter of policy, to ratify @@nvention

However the notion thamore than halbf Council of Europecountries would vote to

expel the UK from the Counds dubious. No country has ever been expelled from the

Council of Europedespiteapparentlyserious breaches of human rights/ingoccurred

in some members* The UK would clearly nobe sliding into dictatorship as a result of

the policy actions recommended insthbook on the contrary, it would be strengthening

its democracy and continuing to uphold human riginis the rule of the law, thEasic

common principles of the CouncitheUK 6s di pl omatic cl out arounc
other Council of Europe countries are likely to be Idatbee the UK leave the

organigtion.In addition, the Council would losinancial supporfrom the UK if it was

thrown out. Over the last few yearsettK has paid for about 12% of the Council of
Europeds main budget, at an annud@adl cost to t

173 This conclusion is shared by Dr Michael Pilas s c hi nsky, a member of the UK ¢
Commission on a Bill of Rights, iBringing Rights Back Home: Makirgiman rights compatible with

parliamentary democracy in the URplicy Exchange, London, February 2011, p.52

174 1n 1969 the Committee of Ministers was due to determine whether to suspend Greece from the

Council of Europe after a military dictatorship Hagken established in that country, but Greece in fact

withdrew from the Council first. It pined the Council in 1974 after the military regime had fallen. In

2000, the Committee of Ministers chose not to suspend Russia from the Council over itsractions

Chechnya.

5. HC Deb 15 September 2011, cc57\BBNS
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It would be preferable for this country to remain a member of the Council of Europe.
However,in the (unlikely) scenariadhat tre UK would be made to leave as a result of
withdrawing from the ECHRECHR withdrawalshould still be pursueid the necessary
amendments to the Convention cannot be agiggeenthe major benefits to this

countryof the policy actions recommended by thaok Evenas a normember of the

Councilof Europe the UK wouldverylikely be able to take part in most ofath

organi s atfitwishédodosor gi ven t he Council 6s prac
countries other than its members.

Would the UK have to leave the European Union
if it left the ECHR?

There is an impression in some quarters that UK withdrawal from the ECHR would
mean the UKwvould alsohaveto leave the European Union (EWs noted above, the
Council of Europe and the EU are legallytatist organisations, based on separate
treaties and with different memberships (the EU has 27 members to the Council of
Europeds 47).

However,it does not seermplausiblethat the UK would have to leave the BEcause it
had withdrawn from the ECHRssunng the policy recommendations of this book
were being pursued.

The EUtreatieg(the Treaty on European Union and the Treaty on the Functioning of the
European Uniongontan noexpresgequrement for EU Membert&testo be party to
the ECHR.

Article 2 of the Treaty on European Union (TEEBysthatth&E U6 s f oundi ng val
are Arespect for human dignity, freedom, d
respect for human rights, including the ri

Article 7 TEU dlows the other Member States to decide, by unanjmity at fa seri o
and persistent breach by a Member State of
exists.The European Parliament must also agree with this declsguch a decision is

taken,rights held by tt Member Statén questionunder the EU treaties (such as voting

rights in the Councibf Ministerg can besuspended, oafurtherdecison of the other

Member StateHowever,d i ndi ng of a br ecanndileadfa t he EUOG S
Membeg St atebs expulsion from the EU per se.

The institution of a British Bill of Rights as recommended above would make clear that

the UK, while withdrawing from the ECHR, remained intenobserving human

rights, whilein factbolstering its democracy. & very hard indeetb seethe othelEU

Member States deciding thatthe bKa d br eac hed i éspeeialygddlb s val ue
the other Member States would havegreeo such a decisian
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In addition Ar t i ¢l e 6 Fuhdabengltrights,easguaraid by the European
Convention for the Protection of Human Rights and Fundamental Freedoms and as they
result from the constitutional traditions common to the Member States, shall constitute
gener al principles of the Uniondés | aw. 0

The key aspect of thigrovisionfor these purposés thatfithe Uniond EBwo only means

t h e s &w tawthough the provisiodoes als@overthe law of Member Statdhat

falls within the scope of EU law (for instanemtional lawthatimplements EU

Directives). Nationallawwo ut si de t he scope of EU |l aw is no
rights gener al principlesd Articl eEWb refers
treaties ultimately enforced byhe top court of th&U, the European Court of Justice in
Luxembourg.They do not requirersEU Member State to be a party to the ECHR.

Would withdrawal from the ECHR mean the UK  was
abandoning its international drive for human rights?

Peopleds willingness to recogniselyand submi:t
depends on their seidlentification as part of a community that gives rise to that law.

Otherwise, thewvill feel as though decisions are being imposed upon them from

6out si de 6.natlrsis thdargeat commmunity lvigh which people identify

sufficiently to support a common system of lnat enjoysheir consent. It is for this

reason that the natiestate should remain the prime political actor in global affaing.

United Kingdom for its partjs asoundnationstatebased on the Britishation

However, there may be broad agreement between rstates on certain matters,

forming what might be regarded as a 6communi
issuesIn practice, of course, this agreement is not given by the people of thioses na

directly but by their representatives in government. Needless to say, this presupposes

that the governments in question are freely elected by the people of theirstaten

and ae actingbroadlyin accordance with thgopular will;, if not, their ginion cannot

be taken as representative of the people on whose behalf they claim to speak.

Basic human rights are one area where truly democratic retates tend to share
agreement. This may be taken as evidence that the people of other natitvged a
democracy, would recognise and uphold those rights too. For this reason, it is perfectly
legitimate for the UK and other democracieptd pressure onndemocratiaation

states to respect these human rights, which cannot be asserted by thefabogke

states.
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However, the predominance of the nagtion in
and the variations betwe@aationstates|imit the detail of the precepts that can be

democratically agreed at the international level. Eipiglies to human rightsshich can

be seerin the operation of the ECHR. While tdemocratimationstates that are

parties to the ECHR accept thasichuman rights pnciples it containsproblems have

arisen with thealetailed intervention of thEuropean Court of Human Righis the

national law of states parties, applying these human rights in very specific ways. As

with the prisoner voting rights judgement in the UK, thesimgs sometimes fly in the

face of the democratic consensus on human rightsel natiorstate in question.

Whereother democratic countrigsffer from the UKonthe details of human rights,
that doesot of coursestopthe UK making the case for itsonception of human rights,
in an attempt to persuade and inform throdgtioguewith thosestatesSuchis the
hallmark of democratic discourdeis also entirely right for the UK to highlight any
instances where democratic countaesclearlynot applying human rights they
formally espouse, and to call for that to be remedied

By its deeds and example, the UK would continue to lead the world in human rights
under the reforms proposed in thisok It would enshrinehuman rightsn its law, to be
applied by itandependent judiciaryhich would highlightanyinstances wheri
believed legislatiompproved by Parliamemtas not adhering to those rights. Our
democratically elected and accowitaParliament would then takdinal view in these
casesThe world would see that only highly questionable interpretations of human
rights, in minor matters compared to the gross human rights abuses theigHlys
challenging across thggobe would be those not implemented by the freely elected
representatives of the British people.

Human rights within the European Union

As described above, withdrawal from the ECHtRthe circumstances described in this
bookwould not require the UK to leave the European Union. All else being equal, the
UK would remain garty to the separate treaties establishing the EU.

Basically put, thos&eatieday downa range of obligations dBU Member Statesset

outthe areas in which the EU can pass laws which ibsnciember countriegand

establislEUi nst i tutions to create and enforce th
European Court of Juse (ECJ), whichs giventhe power tgassfinal judgement in
disputegegardinghe interpretation and application of the EU treaties and EU laws

passed under them

The ECJ has long applied its owanstructions of human right§to EU law, reserving
thepower to strike dowiEU legislationit deems incompatible with thosghts, or,
more frequently, requiring EU lat® be interpreted isuchaway as to comply with the
rightsin question

. The term typically used by the ECJ is 6fundamen:
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Furthermore, the ECJ happlied these human rightsttee natioml law of Member
Stateghatcomes within the scope of EU lawfor instancenational law that
implements EU legislation, avhich affects the exercise ofpae r seamntitlégmens
underEU law.Under EU law as interpreted by the E@us national law carbe set
aside if it is deemed to contravene the human rights principles of EU law.

In formulating its human rights principles, the ECJ has in part drawn upon the ECHR
and the jurisprudence of the European Court of Human Rigbtsally, howeverthe
humanrights applied have always been thdsterminedy the ECJnot the Strasbourg
Court.

This couldwell changethoughif the EU joins the ECHR in its own right, something

enabled by the Lisbon Treaty, which amended the EU treat309 Negotiationsare
ongoing over the terms of the EUOGSsS accessi ol
agreed by all EU Member Statasd all ECHR countre If EU accession goes ahead,

the main effect seems likely to be that il ioe possibldo take the EU itselio the

European Court of Human Rightghen ithas allegedlyiolatedECHR rights, andhe

EU will have to abide byesultant judgementd the ECtHR. In practice, the Strasbourg

Court would beable to overrule the EGh human rights matterslowever, the EU

treaties stressthath e EUOG s ac c e s s i odffecttthe scope efth€E CHR wi | |
powers held by the EOr the position of ElIMember States themselves in relation to

the ECHR!"’

Of course, EU accession to the ECHR opens up the possibility tHatr#sborg Court
will apply more expansive interpretations of human rights to EU law than the ECJ. In
some cases, the Strasbourg Court may require the EU to use its powers to,lsgislate
to comply withECHRrights.Changes in EU law required by such judgetsevould
typically have to be appliebdy the UK.

Il n sum, UK withdrawal from the ECHR woul d nc¢
member of the EW including its obligations to abide by human rights within the scope
of EU law,as construed by one Europeaurt or another.

This does not negate the value of the policy actions recommended in this book,
however.The UK would still see major benefits from the amendments to the ECHR
recommended above, or withdrawal from the ECHR if those amendments coué not b
obtained While the scope of EU law is very significant, it is notethbracingFor
instanceEU law does not covehe franchise foBritish prisonerdn Parliamentary
elections or deporation ofmost foreign nationals who are not citizens of anoitér
MemberState.

17 pProtocol (No 8Yo the EU treatieselating to Article 6(2) of the Treaty on European Union on the
Accession of the Union to the Eyrean Convention on the Protection of Human Rights and Fundamental
FreedomsAirticle 2
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ANNEX: The European Convention for
the Protection of Human Rights and
Fundamental Freedoms, plus free-
standing Protocols to the ECHR the UK
has ratified

The Convention

Article 1 7 Obligation to respect human rights

The High Cottracting Parties shall secure to everyone within their jurisdiction the rights
and freedoms defined in Section | of this Convention.

Section I7 Rights and freedoms

Article 2 7 Right to life

1. Everyone's right to life shall be protected by law. No dradlde deprived of his
life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of thigeartic
when it results from the use of force which is no more than absolutely necessary:

a. in defence of any person from unlawful violence;
b. in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained,
c. in action lawfully taken fothe purpose of quelling a riot or insurrection.
Article 3 7 Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.

Article 4 7 Prohibition of slavery and forced labour
1. No one shall be heldhislavery or servitude.

2. No one shall be required to perform forced or compulsory labour.



81 Human rights: Making them work for the people of the UK

3. For the purpose of this article the term "forced or compulsory labour" shall not
include:

a. any work required to be done in the ordinary course of detentiorsadpo
according to the provisions of Article 5 of this Convention or during conditional
release from such detention;

b. any service of a military character or, in case of conscientious objectors in
countries where they are recognised, service exacted insteachpulsory
military service;

C. any service exacted in case of an emergency or calamity threatening the life or
well-being of the community;

d. any work or service which forms part of normal civic obligations.

Article 5 T Right to liberty and security

1. Everyone has the right to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a procedure prescribed
by law:

a. the lawful detention of a person after conviction by a competent court;

b. thelawful arrest or detention of a person for rammpliance with the lawful
order of a court or in order to secure the fulfilment of any obligation prescribed
by law;

c. the lawful arrest or detention of a person effected for the purpose of bringing
him befoe the competent legal authority on reasonable suspicion of having
committed an offence or when it is reasonably considered necessary to prevent
his committing an offence or fleeing after having done so;

d. the detention of a minor by lawful order for the pase of educational
supervision or his lawful detention for the purpose of bringing him before the
competent legal authority;

e. the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcaholicdrug addicts or vagrants;

f. the lawful arrest or detention of a person to prevent his effecting an unauthorised
entry into the country or of a person against whom action is being taken with a
view to deportation or extradition.

2. Everyone who is arrestl shall be informed promptly, in a language which he
understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1.c of
this article shall be brought promptly bed¢ a judge or other officer authorised by
law to exercise judicial power and shall be entitled to trial within a reasonable time
or to release pending trial. Release may be conditioned by guarantees to appear for
trial.

4. Everyone who is deprived of hibérty by arrest or detention shall be entitled to
take proceedings by which the lawfulness of his detention shall be decided speedily
by a court and his release ordered if the detention is not lawful.
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Everyone who has been the victim of arrest or detemt contravention of the
provisions of this article shall have an enforceable right to compensation.

Article 6 T Right to a fair trial

1.

In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is engitl to a fair and public hearing within a reasonable

time by an independent and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be excluded from all or part of the
trial in the interests of moralsuplic order or national security in a democratic

society, where the interests of juveniles or the protection of the private life of the
parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where pelilf would prejudice the interests of justice.

Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.

Everyone charged with a criminal offence has the following minimum rights:

a. to be informed prompyl in a language which he understands and in detail, of
the nature and cause of the accusation against him;

b. to have adequate time and facilities for the preparation of his defence;

c. to defend himself in person or through legal assistance of his own ©h@vsif
he has not sufficient means to pay for legal assistance, to be given it free when
the interests of justice so require;

d. to examine or have examined witnesses against him and to obtain the attendance
and examination of witnesses on his behalf utlde same conditions as
witnesses against him;

e. to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

Article 7 T No punishment without law

1.

No one shall be held guilty of any criminal offence onoairt of any act or

omission which did not constitute a criminal offence under national or international
law at the time when it was committed. Nor shall a heavier penalty be imposed than
the one that was applicable at the time the criminal offence was itte@chm

This article shall not prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according to the
general principles of law recognised by civilised nations.
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Article 8 T Right to respect for private and family life

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is sccordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economiebeily of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the mtection of the rights and freedoms of others.

Article 9 T Freedom of thought, conscience and religion

1. Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedonereitbne or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.

2. Freedom to manifest one's religion or beliefs shall be subject only to such
limitations as are prescribed law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or for
the protection of the rights and freedoms of others.

Article 10 7 Freedom of expression

1. Everyone has the righo freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This article shall not prevent States
from requiring the liensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are mssary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder
or crime, for the protection of health or morals, for the protection of the reputation
or rights of others, for pventing the disclosure of information received in
confidence, or for maintaining the authority and impatrtiality of the judiciary.
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Article 11 7 Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly dreetiom of
association with others, including the right to form and to join trade unions for the
protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary de@ocratic society in the interests of
national security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of
others. This article shall not prevent the impos of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State.

Article 12 7 Right to marry

Men and women of marriageable age have the right to marry and to foundya famil
according to the national laws governing the exercise of this right.

Article 13 17 Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall
have an effective remedy before a national authaotyithstanding that the violation
has been committed by persons acting in an official capacity.

Article 14 7 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination orany ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.

Article 151 Derogation in time of emergency

1. Intime of war or othepublic emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations under this
Convention to the extent strictly required by the exigencies of the situation,
provided that such measures are nobnsistent with its other obligations under
international law.

2. No derogation from Article 2, except in respect of deaths resulting from lawful acts
of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provision.

3. Any High Contraang Party availing itself of this right of derogation shall keep the
Secretary General of the Council of Europe fully informed of the measures which it
has taken and the reasons therefor. It shall also inform the Secretary General of the
Council of Europavhen such measures have ceased to operate and the provisions of
the Convention are again being fully executed.
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Article 16 T Restrictions on political activity of aliens

Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High @aogtrac
Parties from imposing restrictions on the political activity of aliens.

Article 17 7 Prohibition of abuse of rights

Nothing in this Convention may be interpreted as implying for any State, group or
person any right to engage in any activity or perf any act aimed at the destruction of
any of the rights and freedoms set forth herein or at their limitation to a greater extent
than is provided for in the Convention.

Article 18 1 Limitation on use of restrictions on rights

The restrictions permitteunder this Convention to the said rights and freedoms shall
not be applied for any purpose other than those for which they have been prescribed.

Section Il T European Court of Human Rights
Article 19 1 Establishment of the Court

To ensure the observem of the engagements undertaken by the High Contracting
Parties in the Convention and the Protocols thereto, there shall be set up a European
Court of Human Rights, hereinafter referred to as "the Court". It shall function on a
permanent basis.

Article 2017 Number of judges

The Court shall consist of a number of judges equal to that of the High Contracting
Parties.

Article 21 7 Criteria for office

1. The judges shall be of high moral character and must either possess the
gualifications required for appatiment to high judicial office or be jurisconsults of
recognised competence.

2. The judges shall sit on the Court in their individual capacity.

3. During their term of office the judges shall not engage in any activity which is
incompatible with their indepelence, impartiality or with the demands of a-full
time office; all questions arising from the application of this paragraph shall be
decided by the Court.

Article 22 1 Election of judges
The judges shall be elected by the Parliamentary Assemblyesgiiect to each High

Contracting Party by a majority of votes cast from a list of three candidates nominated
by the High Contracting Party.
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Article 23 7 Terms of office and dismissal
1. The judges shall be elected for a period of nine years. They may reséleeted.
2. The terms of office of judges shall expire when they reach the age of 70.

3. The judges shall hold office until replaced. They shall, however, continue to deal
with such cases as they already have under consideration.

4. No judge may be dismaed from office unless the other judges decide by a majority
of two-thirds that that judge has ceased to fulfil the required conditions.

Article 24 7 Registry and rapporteurs

1. The Court shall have a registry, the functions and organisation of whic¢tbshaid
down in the rules of the Court.

2. When sitting in a singkgudge formation, the Court shall be assisted by rapporteurs
who shall function under the authority of the President of the Court. They shall form
part of the Courtbdés registry.

Article 2571 Plenary Court
The plenary Court shall

a. elect its President and one or two \Vieeesidents for a period of three years;
they may be relected;

set up Chambers, constituted for a fixed period of time;

elect the Presidents of the Chambers of the {Cthey may be relected;
adopt the rules of the Court;

elect the Registrar and one or more Deputy Registrars;

make any request under Article 26, paragraph 2.

~®po0CT

Article 26 T Singlejudge formation, committees, Chambers and Grand Chamber

1. To consider ases brought before it, the Court shall sit in a siglge formation,
in committees of three judges, in Chambers of seven judges and in a Grand
Chamber of seventeen judges. The Court 6s
fixed period of time.

2. At the request of the plenary Court, the Committee of Ministers may, by a
unanimous decision and for a fixed period, reduce to five the number of judges of
the Chambers.

3. When sitting as a single judge, a judge shall not examine any application against the
High Contracting Party in respect of which that judge has been elected.
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4. There shall sit as ax officio membeof the Chamber and the Grand Chamber the
judge elected in respect of the High Contracting Party concerned. If there is none or
if that judge isunable to sit, a person chosen by the President of the Court from a list
submitted in advance by that Party shall sit in the capacity of judge.

5. The Grand Chamber shall also include the President of the Court, the Vice
Presidents, the Presidents of tHea@bers and other judges chosen in accordance
with the rules of the Court. When a case is referred to the Grand Chamber under
Article 43, no judge from the Chamber which rendered the judgment shall sit in the
Grand Chamber, with the exception of the Presicbf the Chamber and the judge
who sat in respect of the High Contracting Party concerned.

Article 27 1 Competence of single judges

1. A single judge may decl are inadmissible or
application submitted under Acte 34, where such a decision can be taken without
further examination.

2. The decision shall be final.

3. If the single judge does not declare an application inadmissible or strike it out, that
judge shall forward it to a committee or to a Chamber for énréixamination.

Article 28 1 Competence of committees

1. In respect of an application submitted under Article 34, a committee may, by a
unanimous vote,

a. declare it inadmissible or strike it out of its list of cases, where such decision can
be taken withat further examination; or

b. declare it admissible and render at the same time a judgment on the merits, if the
underlying question in the case, concerning the interpretation or the application
of the Convention or the Protocols thereto, is already thesudbi welt
established cadaw of the Court.

2. Decisions and judgments under paragraph 1 shall be final.

3. If the judge elected in respect of the High Contracting Party concerned is not a
member of the committee, the committee may at any stage of tteepiings invite
that judge to take the place of one of the members of the committee, having regard
to all relevant factors, including whether that Party has contested the application of
the procedure under paragraph 1.b.
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Article 29 1 Decisions by Giambers on admissibility and merits

1. If no decision is taken under Article 27 or 28, or no judgment rendered under Article
28, a Chamber shall decide on the admissibility and merits of individual applications
submitted under Article 34. The decision omagsibility may be taken separately.

2. A Chamber shall decide on the admissibility and merits of-iBtate applications
submitted under Article 33. The decision on admissibility shall be taken separately
unless the Court, in exceptional cases, decidesotise.

Article 30 1 Relinquishment of jurisdiction to the Grand Chamber

Where a case pending before a Chamber raises a serious question affecting the
interpretation of the Convention or the protocols thereto, or where the resolution of a
guestion befre the Chamber might have a result inconsistent with a judgment
previously delivered by the Court, the Chamber may, at any time before it has rendered
its judgment, relinquish jurisdiction in favour of the Grand Chamber, unless one of the
parties to the e objects.

Article 317 Powers of the Grand Chamber
The Grand Chamber shall:

a. determine applications submitted either under Article 33 or Article 34 when a
Chamber has relinquished jurisdiction under Article 30 or when the case has
been referred to iinder Article 43,;

b. decide on issues referred to the Court by the Committee of Ministers in
accordance with Article 46, paragraph 4; and

c. consider requests for advisory opinions submitted under Article 47.

Article 32 1 Jurisdiction of the Court
1. The juisdiction of the Court shall extend to all matters concerning the interpretation
and application of the Convention and the protocols thereto which are referred to it

as provided in Articles 33, 34, 46 and 47.

2. In the event of dispute as to whether the i€bas jurisdiction, the Court shall
decide.

Article 33 7 Inter -State cases

Any High Contracting Party may refer to the Court any alleged breach of the provisions
of the Convention and the protocols thereto by another High Contracting Party.
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Article 341 Individual applications

The Court may receive applications from any person,goMernmental organisation or
group of individuals claiming to be the victim of a violation by one of the High
Contracting Parties of the rights set forth in the Gmtion or the protocols thereto. The
High Contracting Parties undertake not to hinder in any way the effective exercise of
this right.

Article 351 Admissibility criteria

1. The Court may only deal with the matter after all domestic remedies have been
exhausted, according to the generally recognised rules of international law, and
within a period of six months from the date on which the final decision was taken.

2. The Court shall not deal with any application submitted under Article 34 that

a. is anonymouspr

b. is substantially the same as a matter that has already been examined by the Court
or has already been submitted to another procedure of international investigation
or settlement and contains no relevant new information.

3. The Court shall declare inadssible any individual application submitted under
Article 34 if it considers that

a. the application is incompatible with the provisions of the Convention or the
Protocols thereto, manifestly-fibunded, or an abuse of the right of individual
application;or

b. the applicant has not suffered a significant disadvantage, unless respect for
human rights as defined in the Convention and the Protocols thereto requires an
examination of the application on the merits and provided that no case may be
rejected on tts ground which has not been duly considered by a domestic
tribunal.

4. The Court shall reject any application which it considers inadmissible under this
Article. It may do so at any stage of the proceedings.

Article 36 1 Third party intervention

1. In all cases before a Chamber or the Grand Chamber, a High Contracting Party one
of whose nationals is an applicant shall have the right to submit written comments
and to take part in hearings.

2. The President of the Court may, in the interest of the proper adration of
justice, invite any High Contracting Party which is not a party to the proceedings or
any person concerned who is not the applicant to submit written comments or take
part in hearings.

3. In all cases before a Chamber or the Grand ChambeCdinecil of Europe
Commissioner for Human Rights may submit written comments and take part in
hearings.
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Article 37 1 Striking out applications

1. The Court may at any stage of the proceedings decide to strike an application out of
its list of cases where tloe&rcumstances lead to the conclusion that:

a. the applicant does not intend to pursue his application; or

b. the matter has been resolved; or

c. for any other reason established by the Court, it is no longer justified to continue
the examination of the appliwan.

However, the Court shall continue the examination of the application if respect for
human rights as defined in the Convention and the protocols thereto so requires.

2. The Court may decide to restore an application to its list of cases if it cantfide
the circumstances justify such a course.

Article 38 1 Examination of the case

The Court shall examine the case together with the representatives of the parties and, if
need be, undertake an investigation, for the effective conduct of whitetighe
Contracting Parties concerned shall furnish all necessary facilities.

Article 39 1 Friendly settlements

1. At any stage of the proceedings, the Court may place itself at the disposal of the
parties concerned with a view to securing a friendly seétigraf the matter on the
basis of respect for human rights as defined in the Convention and the Protocols
thereto.

2. Proceedings conducted under paragraph 1 shall be confidential.

3. If afriendly settlement is effected, the Court shall strike the casef @stlist by
means of a decision which shall be confined to a brief statement of the facts and of
the solution reached.

4. This decision shall be transmitted to the Committee of Ministers, which shall
supervise the execution of the terms of the friendtfleament as set out in the
decision.

Article 40 1 Public hearings and access to documents

1. Hearings shall be in public unless the Court in exceptional circumstances decides
otherwise.

2. Documents deposited with the Registrar shall be accessible tatihe ynless the
President of the Court decides otherwise.
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Article 41 7 Just satisfaction

If the Court finds that there has been a violation of the Convention or the protocols
thereto, and if the internal law of the High Contracting Party concerlosdsabnly

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the
injured party.

Article 42 1 Judgments of Chambers

Judgments of Chambers shall become final in accordance with the provisions of Article
44, paragrapR.

Article 431 Referral to the Grand Chamber

1. Within a period of three months from the date of the judgment of the Chamber, any
party to the case may, in exceptional cases, request that the case be referred to the
Grand Chamber.

2. A panel of five judgesf the Grand Chamber shall accept the request if the case
raises a serious question affecting the interpretation or application of the Convention
or the protocols thereto, or a serious issue of general importance.

3. If the panel accepts the request, tharterChamber shall decide the case by means
of a judgment.

Article 44 1 Final judgments
1. The judgment of the Grand Chamber shall be final.
2. The judgment of a Chamber shall become final:
a. when the parties declare that they will not request that thebeasderred to the
Grand Chamber; or
b. three months after the date of the judgment, if reference of the case to the Grand
Chamber has not been requested; or
c. when the panel of the Grand Chamber rejects the request to refer under Article
43.
3. The final judgnent shall be published.

Article 45717 Reasons for judgments and decisions

1. Reasons shall be given for judgments as well as for decisions declaring applications
admissible or inadmissible.

2. If ajudgment does not represent, in whole or in part, the onoars opinion of the
judges, any judge shall be entitled to deliver a separate opinion.
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Article 46 1 Binding force and execution of judgments

1.

The High Contracting Parties undertake to abide by the final judgment of the Court
in any case to which thegre parties.

The final judgment of the Court shall be transmitted to the Committee of Ministers,
which shall supervise its execution.

If the Committee of Ministers considers that the supervision of the execution of a
final judgment is hindered by a fnlem of interpretation of the judgment, it may

refer the matter to the Court for a ruling on the question of interpretation. A referral
decision shall require a majority vote of two thirds of the representatives entitled to
sit on the Committee.

If the Committee of Ministers considers that a High Contracting Party refuses to
abide by a final judgment in a case to which it is a party, it may, after serving formal
notice on that Party and by decision adopted by a majority vote of two thirds of the
represerdtives entitled to sit on the Committee, refer to the Court the question
whether that Party has failed to fulfil its obligation under paragraph 1.

If the Court finds a violation of paragraph 1, it shall refer the case to the Committee
of Ministers for coisideration of the measures to be taken. If the Court finds no
violation of paragraph 1, it shall refer the case to the Committee of Ministers, which
shall close its examination of the case.

Article 47 1 Advisory opinions

1.

The Court may, at the requesttbe Committee of Ministers, give advisory opinions
on legal questions concerning the interpretation of the Convention and the protocols
thereto.

Such opinions shall not deal with any question relating to the content or scope of the
rights or freedomsefined in Section | of the Convention and the protocols thereto,

or with any other question which the Court or the Committee of Ministers might

have to consider in consequence of any such proceedings as could be instituted in
accordance with the Convention

Decisions of the Committee of Ministers to request an advisory opinion of the Court
shall require a majority vote of the representatives entitled to sit on the Committee.

Article 48 1 Advisory jurisdiction of the Court

The Court shall decide wheth&irequest for an advisory opinion submitted by the
Committee of Ministers is within its competence as defined in Article 47.
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Article 49 1 Reasons for advisory opinions
1. Reasons shall be given for advisory opinions of the Court.

2. If the advisory opiron does not represent, in whole or in part, the unanimous
opinion of the judges, any judge shall be entitled to deliver a separate opinion.

3. Advisory opinions of the Court shall be communicated to the Committee of
Ministers.

Article 50 7 Expenditure onthe Court

The expenditure on the Court shall be borne by the Council of Europe.

Article 51 1 Privileges and immunities of judges

The judges shall be entitled, during the exercise of their functions, to the privileges and

immunities provided for in Artie 40 of the Statute of the Council of Europe and in the
agreements made thereunder.

Section Il i Miscellaneous provisions

Article 52 1 Inquiries by the Secretary General

On receipt of a request from the Secretary General of the Council of Europiéggany
Contracting Party shall furnish an explanation of the manner in which its internal law
ensures the effective implementation of any of the provisions of the Convention.

Article 53 1 Safeguard for existing human rights

Nothing in this Convention sHdle construed as limiting or derogating from any of the
human rights and fundamental freedoms which may be ensured under the laws of any
High Contracting Party or under any other agreement to which it is a Party.

Article 54 7 Powers of the Committee oMinisters

Nothing in this Convention shall prejudice the powers conferred on the Committee of
Ministers by the Statute of the Council of Europe.

Article 55 1 Exclusion of other means of dispute settlement

The High Contracting Parties agree that, ekbgpspecial agreement, they will not

avail themselves of treaties, conventions or declarations in force between them for the
purpose of submitting, by way of petition, a dispute arising out of the interpretation or
application of this Convention to a maanf settlement other than those provided for in
this Convention.
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Article 56 1 Territorial application

1.

Any State may at the time of its ratification or at any time thereafter declare by
notification addressed to the Secretary General of the Courigilrope that the
present Convention shall, subject to paragraph 4 of this Article, extend to all or any
of the territories for whose international relations it is responsible.

The Convention shall extend to the territory or territories named in th&catidh
as from the thirtieth day after the receipt of this notification by the Secretary General
of the Council of Europe.

The provisions of this Convention shall be applied in such territories with due
regard, however, to local requirements.

Any Stae which has made a declaration in accordance with paragraph 1 of this
article may at any time thereafter declare on behalf of one or more of the territories
to which the declaration relates that it accepts the competence of the Court to
receive applicatiom from individuals, nofgovernmental organisations or groups of
individuals as provided by Article 34 of the Convention.

Article 57 1 Reservations

1.

Any State may, when signing this Convention or when depositing its instrument of
ratification, make a r&svation in respect of any particular provision of the
Convention to the extent that any law then in force in its territory is not in
conformity with the provision. Reservations of a general character shall not be
permitted under this article.

. Any resenation made under this article shall contain a brief statement of the law

concerned.

Article 58 T Denunciation

1.

3.

4.

A High Contracting Party may denounce the present Convention only after the
expiry of five years from the date on which it became a partyatiod after six

months' notice contained in a notification addressed to the Secretary General of the
Council of Europe, who shall inform the other High Contracting Parties.

Such a denunciation shall not have the effect of releasing the High Contraatiyng P
concerned from its obligations under this Convention in respect of any act which,
being capable of constituting a violation of such obligations, may have been
performed by it before the date at which the denunciation became effective.

Any High Contacting Party which shall cease to be a member of the Council of
Europe shall cease to be a Party to this Convention under the same conditions.

The Convention may be denounced in accordance with the provisions of the
preceding paragraphs in respect of geryitory to which it has been declared to
extend under the terms of Article 56.
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Article 59 1 Signature and ratification

1. This Convention shall be open to the signature of the members of the Council of
Europe. It shall be ratified. Ratifications sha#l deposited with the Secretary
General of the Council of Europe.

2. The European Union may accede to this Convention.

3. The present Convention shall come into force after the deposit of ten instruments of
ratification.

4. As regards any signatory ratifyisgibsequently, the Convention shall come into
force at the date of the deposit of its instrument of ratification.

5. The Secretary General of the Council of Europe shall notify all the members of the
Council of Europe of the entry into force of the Convemtibhe names of the High
Contracting Parties who have ratified it, and the deposit of all instruments of
ratification which may be effected subsequently.

Protocol 1 to the Convention

Article 1 7 Protection of property

Every natural or legal personastitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to
the conditions provided for by law and by the general principles of international law.

The preceding provisi@ashall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties.

Article 2 7 Right to education

No person shall be denied the right to education. In the exercise of any functions which
it assumes in relation to education and to teaching, the State shall respect the right of
parents to ensure such education and teaching inrooitfovith their own religious

and philosophical convictions.

Article 3 T Right to free elections
The High Contracting Parties undertake to hold free elections at reasonable intervals by

secret ballot, under conditions which will ensure the free expressithe opinion of
the people in the choice of the legislature.
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Article 4 T Territorial application

Any High Contracting Party may at the time of signature or ratification or at any time
thereafter communicate to the Secretary General of the Cotifitirope a declaration
stating the extent to which it undertakes that the provisions of the present Protocol shall
apply to such of the territories for the international relations of which it is responsible as
are named therein.

Any High Contracting Partwhich has communicated a declaration in virtue of the
preceding paragraph may from time to time communicate a further declaration
modifying the terms of any former declaration or terminating the application of the
provisions of this Protocol in respectafy territory.

A declaration made in accordance with this article shall be deemed to have been made
in accordance with paragraph 1 of Article 56 of the Convention.

Article 5 7 Relationship to the Convention

As between the High Contracting Parties thevisions of Articles 1, 2, 3 and 4 of this
Protocol shall be regarded as additional articles to the Convention and all the provisions
of the Convention shall apply accordingly.

Article 6 T Signature and ratification

This Protocol shall be open for siguee by the members of the Council of Europe, who
are the signatories of the Convention; it shall be ratified at the same time as or after the
ratification of the Convention. It shall enter into force after the deposit of ten
instruments of ratification. é&regards any signatory ratifying subsequently, the Protocol
shall enter into force at the date of the deposit of its instrument of ratification.

The instruments of ratification shall be deposited with the Secretary General of the
Council of Europe, who iV notify all members of the names of those who have
ratified.
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Protocol 6 to the Convention

Article 1 7 Abolition of the death penalty

The death penalty shall be abolished-dwe shall be condemned to such penalty or
executed.

Article 27 Death penalty in time of war

A State may make provision in its law for the death penalty in respect of acts committed
in time of war or of imminent threat of war; such penalty shall be applied only in the
instances laid down in the law and in accoawith its provisions. The State shall
communicate to the Secretary General of the Council of Europe the relevant provisions
of that law.

Article 3 7 Prohibition of derogations

No derogation from the provisions of this Protocol shall be made undeleAlb of the
Convention.

Article 4 7 Prohibition of reservations

No reservation may be made under Article 57 of the Convention in respect of the
provisions of this Protocol.

Article 5 T Territorial application

1. Any State may at the time of signaturewhen depositing its instrument of
ratification, acceptance or approval, specify the territory or territories to which this
Protocol shall apply.

2. Any State may at any later date, by a declaration addressed to the Secretary General
of the Council of Ewpe, extend the application of this Protocol to any other
territory specified in the declaration. In respect of such territory the Protocol shall
enter into force on the first day of the month following the date of receipt of such
declaration by the Seceelyy General.

3. Any declaration made under the two preceding paragraphs may, in respect of any
territory specified in such declaration, be withdrawn by a notification addressed to
the Secretary General. The withdrawal shall become effective on the first dhey
month following the date of receipt of such notification by the Secretary General.

Article 6 7 Relationship to the Convention
As between the States Parties the provisions of Articles 1 to 5 of this Protocol shall be

regarded as additional ared to the Convention and all the provisions of the
Convention shall apply accordingly.
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Article 7 T Signature and ratification

The Protocol shall be open for signature by the member States of the Council of Europe,
signatories to the Convention. It shiadl subject to ratification, acceptance or approval.

A member State of the Council of Europe may not ratify, accept or approve this

Protocol unless it has, simultaneously or previously, ratified the Convention.

Instruments of ratification, acceptance oprgval shall be deposited with the Secretary
General of the Council of Europe.

Article 8 7 Entry into force

1. This Protocol shall enter into force on the first day of the month following the date
on which five member States of the Council of Europe hapeeszed their consent
to be bound by the Protocol in accordance with the provisions of Article 7.

2. In respect of any member State which subsequently expresses its consent to be
bound by it, the Protocol shall enter into force on the first day of the month
following the date of the deposit of the instrument of ratification, acceptance or
approval.

Article 9 i Depositary functions

The Secretary General of the Council of Europe shall notify the member States of the
Council of:

any signature;

the depodgiof any instrument of ratification, acceptance or approval,

any date of entry into force of this Protocol in accordance with Articles 5 and 8;
any other act, notification or communication relating to this Protocol.

apop
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Protocol 13 to th e Convention

Article 1 7 Abolition of the death penalty

The death penalty shall be abolished. No one shall be condemned to such penalty or
executed.

Article 2 T Prohibition of derogations

No derogation from the provisions of this Protocol shall beemandier Article 15 of the
Convention.

Article 3 7 Prohibition of reservations

No reservation may be made under Article 57 of the Convention in respect of the
provisions of this Protocol.

Article 4 T Territorial application
1. Any State may, at the tina signature or when depositing its instrument of

ratification, acceptance or approval, specify the territory or territories to which this
Protocol shall apply.

2. Any State may at any later date, by a declaration addressed to the Secretary General

of the @uncil of Europe, extend the application of this Protocol to any other
territory specified in the declaration. In respect of such territory the Protocol shall
enter into force on the first day of the month following the expiration of a period of
three mortts after the date of receipt of such declaration by the Secretary General.

3. Any declaration made under the two preceding paragraphs may, in respect of any
territory specified in such declaration, be withdrawn or modified by a notification
addressed to thfeecretary General. The withdrawal or modification shall become
effective on the first day of the month following the expiration of a period of three
months after the date of receipt of such notification by the Secretary General.

Article 5 i Relationshipto the Convention

As between the States Parties the provisions of Articles 1 to 4 of this Protocol shall be
regarded as additional articles to the Convention, and all the provisions of the
Convention shall apply accordingly.

Article 6 i Signature and ratification

This Protocol shall be open for signature by member States of the Council of Europe
which have signed the Convention. It is subject to ratification, acceptance or approval.
A member State of the Council of Europe may not ratify, accept ooapphis

Protocol without previously or simultaneously ratifying the Convention. Instruments of
ratification, acceptance or approval shall be deposited with the Secretary General of the
Council of Europe.
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Article 7 7 Entry into force

1. This Protocol shaknter into force on the first day of the month following the
expiration of a period of three months after the date on which ten member States of
the Council of Europe have expressed their consent to be bound by the Protocol in
accordance with the provisisrof Article 6.

2. In respect of any member State which subsequently expresses its consent to be
bound by it, the Protocol shall enter into force on the first day of the month
following the expiration of a period of three months after the date of the tleposi
the instrument of ratification, acceptance or approval.

Article 8 i Depositary functions

The Secretary General of the Council of Europe shall notify all the member States of the
Council of Europe of:

a any signature;

b the deposit of aninstrument of ratification, acceptance or approval;

c any date of entry into force of this Protocol in accordance with Articles 4
and 7;

d any other act, notification or communication relating to this Protocol.



